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AIy Loud, 

In iV(jiu*s<iiio jH*rniissioii to 
inscribe tliis edition of lllackstone’s (Aiinmenl- 
aries to Your l^ordsliip, I was actuati'd by mo- 
tives of liioh and unfeigned respect for (juali- 
ties and attainments upon wliicb I wid not bere 
enlarge. I believed too, that your attachment to 
our common protession wouldmahe y ouAook’w'vtVi 
a favourable eye on any well-meant attempt to 
render it service, and that you would not un- 
willingly connect your name with a work which, 
more than any other, has tended to liberalise 
the practice of the law, and to disseminate a 
knowledge of its principles generally through 
the English nation. I did not of course hope 
that faults in execution, of which I was myself 
conscious, would escape Your Lordship ; but 
I knew that the most able are commonlv the 
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most candid judges, and I was sure that in de- 
tecting my errors, the difficulty of avoiding 
them would not escape your consideration. 

I have only now to request Your Lordship 
to receive the work with the same kindness, 
with which your permission to present it to you 
was accorded to me, and to subscribe myself, 
with great sincerity. 

Your Lordship’s most obliged 

and obedient Servant, 

* 

JOHN TAYLOR COLERIDGE. 


Temple, 
^me 20th, 1825. 



PREFACE 


TO 

THIS EDITION, 


In undertaking to prepare a new Edition of the 
Commentaries, I proposed to myself three principal 
objects: 1st, to verify and correct the text, and tlie 
original references ; ^d, to notice such alterations in 
the law as had been made by the legislature, and 
such errors as had been pointed out by judicial deci- 
sions, since the death of the Author ; and lastly, 
within certain limits to supply, and to explain what 
appeared to me to have been left either wanting, or 
unnecessarily difficult in a book of elementary in- 
stitutes. 

The first of these I have not literally accomplished ; 
for I was unable to procure some of the authors re- 
ferred to ; and as to others, of which there have 
been several editions, I have contented myself with 
ascertaining that they warranted the position in the 
text, without being able, in every instance, to correct 
the reference to the page. But these were princh 
pally cases in which the citation had been made 
rather for illustration or ornament than for legal au- 
thority : in those of the latter description, it will be 
found that I have corrected many errors which had 
crept into the copies ; and, I trust, I have thereby 
facilitated the search of the student, who is anxious 
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to trace Blackstone to those on whom he founds his 
opinions a labour which every student will find amply 

repaid by its utility. 

The notes, which I have added to 
tended to accomplish my second and ^ 

to what extent they have done this, must ® 
the judgment of others. I do not flatter myself that 
many errors, and many omissions, will not be de- 
tected ’, and whoever considers the vast and perpe- 
tually growing extent of our law statute and common, 
civil and criminal, the great diflference between the 
courses pursued in our several courts of justice, and 
the exclusive nature of each lawyer’s individual study 


and practice, will be satisfied, I think, that I am not 
unreasonable in claiming for myself, in common 
with every editor of Blackstone, a large share of 
allowance and indulgence. 

I am aware, however, that I may be exposed to 
censure for a fault of a different kind — it will be 
thought by many that my notes are too numerous j 
and I confess that when I began the edition, super- 
fluous annotation was one of the faults of former 
editors, which I most confidently hoped to be 
able to avoid. But it is difficult to judge fairly of 
this without actual experience ; the Commentaries 

are in the hands of the most different descriptions 

✓ 

of readers ; they are referred to by the lawyer, 
studied by the pupil, consulted by the country gen- 
tleman ; and each will expect from the editor, the 
subsidiary information which he happens to need at 
the moment. This circumstance alone will neces- 
sarily create notes many in number, and various in 
kind-; but to this must be adde4 that of the im- 
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mense alteration which the law has undergone sinoe 
the death of the author ; and something must in rea< 
son be allowed for the personal unwillingness which 
an editor cannot but feel to suffer even unimportant 
oversights to pass unnoticed, and thereby expose him- 
self to the imputation of carelessness or ignorance. 

I ought to state, that from motives of personal con- 
venience, the volumes have been prepared for the 
press in irregular order, the third being printed tlie 
firsl^ and the first the last ; this will explain many re- 
ferences from the first and the second to notes in the 
subsequent volumes, which perhaps should more cor- 
rectly have been placed where the necessity for them 
first occurred. 

In the progress of the work I have received, what 
is never wanting in my profession, much kind and 
valuable assistance ; it has never been refused where 
I have sought it ; it has often been offered, where I 
had not thought of asking for it. I must deny my- 
self, however, the pleasure of specifying by name any 
of those who have so assisted me, because I am still 
too uncertain of the judgment which may be passed 
upon the work, to think it right to connect their re- 
putation with it even in the slightest degree. 

With all its faults I anxiously hope that it may not 
appear to have been executed in a careless or indif- 
ferent spirit ; it is impossible, at least I have found it 
so, in a long work executed in the intervals of busi- 
ness always to keep the attention equally vigilant } 
but I should be sorry to be thought to have betrayed 
a want of due feeling for my author. To me the 
Commentaries appear in the light of a national pro- 
perty, which all should be anxious to improve to the 
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uttermost, and which no one o£ proper feeling will 
meddle with inconsiderately. It is easy to point out 
their faults ; and their general merits of lucid order, 
sound and clear exposition, and a style almost fault- 
less in its kind, are also easily perceived, and univer- 
sally acknowledged : but it requires perhaps the 
study necessarily imposed upon an editor to under- 
stand fully the whole extent of praise to which the 
author is entitled ; his materials should be seen in 
their cmde and scattered state j the controversies 
examined, of which the sum only is shortly given j 
what he has rejected, what he has forborn to say, 
should be known ; before his learning, judgment, 
taste, and above all, his total W'ant of self-display, 
can be justly appreciated. 

Ifj in the present attempt, I have failed to add 
utility to this great work through ignorance or inad- 
vertence, I shall very thankfully receive all candid 
correction, and strive to profit by it upon any future 
occasion which mav be afforded me. 


Temple, June 20, 1825. 
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SIR W. BLACKSTONE’S 


PREFACE. 


The following sheets contain the substance of a 
course of lectures on the laws of England, which 
were read by the author in the university of Oxford. 
His original plan took its rise in the year 1753 : and 
notwithstaiiding the novelty of such an attempt in 
this age and country, and the prejudices usually con- 
ceived against any innovations in the established 
mode of education, he had the satisfaction to find 
(and he acknowledges it with a mixture of pride and 
gratitude) that his endeavours were encouraged and 
patronized by those, both- in the university and out 
of it, whose good opinion and esteem he was princi- 
pally desirous to obtain. 

The death of Mr. Viner, in 1756, and his am^le 
benefaction to the university for promoting the study 
of the law, produced about two years afterwards si- 
regular and public establishment of \that the author 
had privately undertaken. The knowledge of our laws 
and constitution, was adopted as a liberal science by 
general academical authority j competent endowments 
were decreed for the support of a lecturer, and the 
perpetual encouragement of students ; and the com- 
piler of the ensuing Commentaries had the honour 
to be elected the first Vinerian professor. 
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In this situation he was led, both by duty and 
inclination, to investigate the elements of the law, 
and the grounds of our ciVil polity, with greater 
assiduity and attention than many have thought it 
necessary to do. And yet all, who of late years 
have attended the public administration of justice, 
must be sensible that a masterly acquaintance with 
the general spirit of laws and the principles of uni- 
versal jurisprudence, combined with an accurate 
knowledge of our own municipal constitutions, their 
original, reason, and history, hath given a beauty 
and energy to many modern judicial decisions, with 
which our ancestors were wholly unacquainted. If, 
in the pursuit of these inquiries, the author hath 
been able to rectify any erroi’s which either himself 
or others may have heretofore imbibed, his pains will 
be sufficiently answered : and, if in some points he 
is still mistaken, the candid and judicious reader will 
make due allowances for the difficulties of a search 
so new, so extensive, and so laborious. 


2 Nov. 1765. 



POSTSCRIPT. 


Notwithstanding the diffidence expressed in the 
foresroinc: Preface, no sooner was tlie work coin- 
pieted, but many of its positions were vehemently 
attacked by zealots of all (even opposite) it'^enominu- 
tions, religious as well as chil ; by some with a 
greater, by others with a less degree of acrimony. 
To such of these animadverters as liave fallen within 
the author’s notice (for he doubts not but some have 
escaped it) he owes at least this obligation j that they 
have occasioned him from time to time to revise his 
work, in respect to the particulars objected to j to 
retract or ex})unge from it what apjieared to be really 
erroneous ; to amend or supply it when inaccurate 
or defective ; to illustrate and explain it when 
obscure. But, where he thought the objections ill- 
foanded, he hath left, and shall leave, the book to 
defend itself: being fully of opinion, that if his 
principles be false and his doctrines unwarrantable, 
no apology from himself can make them right ; if 
founded in truth and rectitude, no censure from 
otliers can make them wrong. 
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ADDENDA. 


During the progress of printing the work some statutes have 
passed, which it is necessary to notice here. The most important 
is the 6 Geo. 4. c. 16., the new bankrupt act, which repeals the 
5 Geo. 4. c. 98., of which an account is given in the notes to the 
31st chapter of Book II. The new act exempts from the operation 
of the bankrupt laws certain descriptions of persons enumerated in 
Vol.II. at p. 477. n. (1) : that is to say, stage-coach proprietors, 
brewers, maltsters, scavengers, alum or kelp manufacturers, persons 
engaged in drawing and redrawing negotiable securities, brick- 
makers, and lime-burners ; and includes scriveners and calender- 
ers. In respect of the first class of acts of bankruptcy, enu- 
merated at p. 479. n. (2), it adds the qualification of fraudulent to 
the grants or conveyances, which are there mentioned ; and pro- 
vides that no conveyance of a trader’s whole property, for the 
benefit of all his creditors, executed and notified as mentioned in 
the statute, shall be deemed an act of bankruptcy, unless the com- 
mission shall issue within six months from the execution. As to 
the auxiliary commissions mentioned at p. 480. n. (3)., it provides 
specially, that all examinations of witnesses under them shall be 
taken down in writing, and be annexed to the original commission. 

The 22d section makes a slight alteration in the commissioners’ 
fees, and prohibits, on pain of disability to act in that or any 
other commission, the receiving any other than the specified sums, 
or the eating and drinking at the charge of the creditors or of the 
estate. 

The 38th section imposes the same penalty on the gaoler in 
the case of an escape, which is noticed at p. 482. n. (8) ; but it is 
silent as to compelling the gaoler to produce the bankrupt to his 
creditors. 

The 48th and 49th sections empower the commissioners to pay 
to the servants and clerks of the bankrupt six months’ wages in 
full, if so much be due, leaving them to prove, as ordinary cre- 
ditors, for any further arrears ; and to refund to any apprentice 
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(Whose mdcfntures become completely discharged by the issuing 
of the commission) a proportionate part of the premium which 
has been paid for him. 

The 74*th section limits the landlord’s power of distress to one 
year’s rent, wliicJi, by the 5 Geo, 4., was available for two. — 
See p.487. n. (19). 

The H2d section makes an alteration in the law as stated at 
p. 486. n. (16), relative to payments by and to bankrupts. In both 
cases these, when made at any time before the date and issuing of 
the commission, are protected, notwithstanding an act of bank- 
ruptcy, if bona Jide, and not being, in the first case a fraudulent 
preference of the creditor, nor in both made with notice of any 
act of bankruptcy committed ; the same rule is also extended to 
the delivery of goods to the bankrupt or his order. 

The 131st section provides that no certificated bankrupt shall 
be liable to satisfy any debt discharged by the certificate upon 
any contract or promise so to do, unless the same be in writing 
signed by the bankrupt, or some person lawfully authorized by 
him in writing. 

In the 4th volume, at p. 117, it is stated, that the bubble act, 
GQeo.l.c. 18., was enacted in the year after the South Sea pro- 
ject ; this is an error for the year before ; the repeal of the statute, 
or very essential alterations in it, are now under the consideration 
of the legislature. 

In the same volume, at p. 154., it should have been stated, that 
28 Geo. 3. 0.38., mentioned in n. (1), on the offence of owling, was 
repealed by the 5 Geo. 4. c.47., and the offence itself thereby ex- 
punged from the statute book. It should also have been , stated 
at p. 389. of the same volume, that, by the 53 Geo. 3. c.145., cor- 
ruption of blood is restrained to the offences of high and petit 
treason and murder. 

At p. 338. of the same volume, n. (3), reference is made to a 
pending case, in which, upon demurrer to a plea of autrefois ac- 
quit in misdemesnor, the judgment was for the crown. It has 
since been decided that such judgment is final. — 11. Taylor, 

3 B.&C. 509. 


Temple, 
June 20* 1825. 
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INTRODUCTION. 


SECTION THE FIRST. 

ON THE STUDY OF THE LAW.* 


Mr. Vice-Chancellor, and Gentlemen op the 
University : 

T general expectation of so numerous and respectable 
an audience, the novelty, and (I may add) the importance 
of the duty required from this chair, must unavoidably be pro- 
ductive of great diffidence and apprehensions in him who has 
the honour to be placed in it. He must be sensible how much 
will depend upon his conduct in the infancy of a study, which 
is now first adopted by public academical authority ; which 
has generally been reputed (however unjustly) of a dry and 
unfruitful nature ; and of which th6 theoretical, elementary 
parts have hitherto received a very moderate share of culti- 
vation. He cannot but reflect, that if either his plan of in- 
struction be crude and injudicious, or the execution of it lame 
and superficial, it will cast a damp upon the farther progress 
of this most useful and most rational branch of learning ; and 
may defeat, for a time, the public-sjpirited design of our wise [ 4 ] 
and munificent benefactor. And this he must more especially 
dread, when he feels by experience how unequal his abilities 
are (unassisted by preceding examples) to complete, in the 
manner he could wish, so extensive and arduous a task ; since 


Betd in Qxfoid at the opening of the Vinerian lectures, S5 Oct. 1758. 
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Introd. 


he freely confesses, that his former more private attempts 
have fallen very short of his own ideas of perfection. And 
yet the candour he has already experienced, and this last 
transcendent mark of regard, his present nomination by the ^ 
free and unanimous suffrage of a great and learned uni- 
versity, (an honour to be ever remembered with the deepest 
and most affectionate gratitude,) these tetimonies of your 
public judgment must entirely supersede his own, and forbid 
him to believe himself totally insufficient for the labour at least 
of tills employment. One thing he will venture to hope for, 
and it certainly shall be his constant aim, by diligence and 
attention to atone for his other defects ; esteeming that the 
best return which he can possibly make for your favourable 
opinion of his capacity, will be his unwearied endeavours in 
some little degree to deserve it. 

The science tlms committed to his charge to be cultivated, 
methodized, and explained in a course of academical lectures, 
is that of the laws and constitution of our own country : a 
species of knowledge in which the gentlemen of England have 
been more remarkably deficient than those of all Europe be- 
sides. Ill most of the nations on the continent, where the 
civil or Imperial law under different modifications is closely 
interwoven with the municipal laws of the land, no gentleman, 
or at least no scliolor, thinks his etlucation is completed, till 
he has attended a course or two of lectures, both upon the 
institutes of Justinian and the local constitutions of his native 
soil, under the very eminent professors that abound in their 
several universities. And in the northern parts of our own 
island, where also the municipal laws are frequently connected 
with the civil, it is difficult to meet with a person of liberal 
education, who is destitute of a competent knowledge in that 
scieiice, which is to be the guardian of his natural rights and 
the rui^ of his civil conduct 
> 

] Non have the imperial laws been totally neglected even in 
the English nation. A general acquaintance with their deci- 
sions has ever been deservedly considered as no small accom- 
plishment of a gentleman ; and a foshion has prevailed, espe- 
cially of late, to transport the growing hopes of this island to 
fpi*eign universities, in Swits^rland, ^rmany, and Holland ; 
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which, though infinitely inferior to our own in every other 
consideration, have been looked upon as belter nurseries of 
the civil, or (which is nearly the same) of their own municipal 
law. In the mean time it has been the peculiar lot of our ad- 
mirable system of laws, to be neglected, and even unknown, by 
all but one practical profession ; though built upon the soundest 
foundations, and approved by the experience of ages. 


Far be it from me to derogate from the study of the civil 
law, considered apart from any binding authority, as a collec- 
tion of written reason. No man is more thoroughly per- 
suaded of the general excellence of it’s rules, and the usual 
equity of it’s decisions, nor is better convinced of it’s use as well 
as ornament to the scholar, the divine, the statesman, and even 
the common lawyer. But we must not carry our veneration 
so far as to sacrifice our Alfred and Edward to the manes of 
Theodosius and Justinian : we must not prefer the edict of the 
[)raetor, or the rescript of the Roman emperor, to our own 
immemorial customs, or the sanctions of an English parlia- 
ment ; unless we can also prefer the despotic monarchy of 
Rome and Byzantium, for whose meridians the former were 
calculated, to the free constitution of Britain, which the latter 
are adapted to perpetuate. 


Without detracting, therefore, from the real merit which 
abounds in the imperial law, I hope I may have leave to 
assei% that if an Englishman must be ignorant of either the 
one or the other, he Inul better be a stranger to the Roman 
than the English institutions. For I think it an undeniable 
position, that a competent knowledge of the laws of that society, 
in which we live, is the proper accomplishment of every gentle- [ 6 } 
man and scholar ; an highly useful, I had almost said essen- 
tial, part of liberal and polite education. And in this I am 
warranted by the example of ancient Rome ; where, as Cicero 
informs us *, the very boys were obliged to learn the twelve 
tables by heart, as a carmen necessarium or indispensable lesson, 
to imprint on their tender minds an early knowledge of 
laws and constitution of their country. 

^ De 2. 23. 
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But as the long and universal neglect of this study, with 
us in England, seems, in some degree, to call in question the 
trutli of this evident position, it shall, therefore, be the business 
of this introductory discourse, in the first place, to demon- 
strate the utility of some general acquaintance with the muni- 
cipal law of the land, by pointing out it’s particular uses in ali 
considerable situations of life. Some conjectures will then be 
offered with regard to the causes of neglecting this useful 
study : to which will be subjoined a few reflections on the 
peculiar propriety of reviving it in our own universities. 

And, first, to demonstrate the utility of some acquaintance 
with the laws of the land, let us only reflect a moment on the 
singular frame and polity of that land which is governed by 
Uiis system of laws. A land, perhaps, the only one in the 
universe, in which political or civil liberty is the very end 
and scope of the constitution. ^ This liberty, rightly under- 
stood, consists in the power of doing whatever the laws per- 
mit ®(1) ; which is only to be effected by a general conformity 
of all orders and degrees to those equitable rules of action, by 
which the meanest individual is protected from the insults and 
oppression of the greatest. As, therefore, every subject is 

^ Montesq. Ssp, L, I, 11, c. 5, libct, nisi quid viy' out Jure prohibetur, 

* Faevilas ^s, quod cuique faccre Inst. 1. 3. 1, 


(1) This seems an imperfect defimtion of civil liberty, as it neither pro- 
vides that the laws, which are to be the rule of conduct, should be just and 
equal, nor that the subject should have taken part in their enactment. 
Consistently with this a negro-slave on a siigar-estate is free ; he may do 
whatever the laws permit him to do. It is probable that the author had 
his eye on the definition of Montesquieu, which is still more incomplete. 
La liberU cit le droit de. fedre tout ce que let loit pemictterU, Esp. L.l.xi. c.s. 
The passage cited from Justinian cannot, I think, have been intended for a 
definition of civil liberty. Uberiat qmdemy {ex qua etiam liberi vocantur) 
est naturalis facultat ejus quod cuique faccre libel, nisi quid vi, ant jure pro- 
hibelur, Jhis may describe a state of natural freedom well enough, which 
is the power of acting as we please, unrestrmned either by force or law ^ 
but restraint by law is consistent with civil freedom. Locke’s definition 
seems to supply what is wanting in those before mentioned. “ Freedom of 
men under government (says hej is to have a standing rule to live by, com- 
mon to every one of that society, and made by the legislative power erected 
in it; a liberty to follow my own will in all things, where the rule prescribes 
not, and not to be subject to the inconstant, uncertmn, unknown, arbitrary 
of another man.” On Government, b. ii. ch. iv. 
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interested in the preservation of the laws, it is iacambdftt 
upon every man to be acquainted with those, at least, with 
which he is immediately concerned ; lest he incur the censure^ 
as well as inconvenience, of living in society without knowing 
the obligations which it lays under. And thus much 
may suffice for persons of inferior condition, who have neither [ 7 ] 
time nor capacity to enlarge their views beyond that contracted 
sphere, in which they are appointed to move. But those on 
whom nature alld fortune have bestowed more abilities and 
greater leisure, cannot be so easUy excused. These advantages 
are given them, not for the benefit of themselves only, but also 
of the public ; and yet they cannot, in any scene of life, dis- 
charge properly their duty either to the public or themselves, 
without some degree of knowledge in the laws. To evince 
this the more clearly, it may not be amiss to descend to a few 
particulars. 

Let us, therefore, begin with our gentlemen of independent 
estates and fortune, the most useful as well as considerable 
body of men in the nation ; whom even to suppose ignorant 
in this branch of learning is treated by Mr. Locke ** as a strange 
absurdity. It is their landed property, with it’s long and 
voluminous train of descents and conveyances, setdements, 
entails, and incumbrances, that forms the most intricate and 
most extensive object of legal knowledge: The thorough com- 
prehension of these, in ail their minute distinctions, is, perhaps, 
too laborious a task for any bat a lawyer by profession ; yet 
still the understanding of a few leading principles, relating to 
estates and conveyancing, may form some check and guard 
upon a gentleman’s inferior agents, and preserve him at least 
from very gross and notorious imposition.. 

Again, the policy of all laws has made i^me forms necessary 
in the wording of last wills and testaments, and more with 
regard to their attestation. An ignorance in these must always 
be of dangerous consequence, to such as by dioice cr nopes- 
^ity compile their own tertaments without any technical aeiast- 
ance* Those who have attended the courts of j^tice are the 
best witnesses of the confusion and distresses tlmt are hereby 
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MillQaMd the diflblilties that arise in 

true n^eaaihg af the testator, or aometimei^ in 
diseorering any meaning at all : so that in th^ end his estate 
I* g ] ]iiay#^en be qaite ec^trary to these hia enigmatical 
inten^ens, because, has omitted one or two formal 

which lire neceisaly (^ascertain the sense with indis- 
fnttalijte legal precision, orfai^xecuted his will in the presence 
' witnesses than tIftS Is^ requires. 

' Bw to proceed from private concerns to those of a more 
public consideration. All gentlemen of fortune are, in conse- 
quence of their property, liable to be called upon to establish 
the i^hts, to estimate the injtiries, to weigh the accusations, 
and i^metimCs^to dispose of the lives of their fellow-subjects, 
by serving upon juries. la this situation they have frequently 
a right to decide, and that upon their oaths, questions of nice 
importance, in the solution of which some legal skill is requi- 
site ; especially where the la# and the fact, as it often happens, 
are intimately blended together. And the general incapacity 
even of our best juries, to do this with any tolerable propriety, 
has greatly debased their authority ; and has unavoidably 
thro#n more power into the hands of the judges, to direct, 
contCbl, and evetl* reverse their verdicts, tlian, perliaps, the 
constitution intended. 

V 

% 

B|3fT it is not as a juror only that the English gentleman 
is called i:qK}|i pa determine questions of right, and distribute 
fCctice to his fellow-subjecls : it is principally with this order 
of men that the commission of the peace is filled. And here 
a very ample field is open for a gentleman to exert his talents 
by maintaining good order in his neighbourhood ; by punish^ 
ing die dissolute and idle ; by protecting the peaceable and 
jatfcistrious'; and, lieaHng patty dilFar^m^ qnd 

mjir vexatious {prosecutions. But, in order to attain 
'Im ends, it is necessary that the magistrate should 

undefstimd business ; and have not on^ the will, the 

lev #bich must be included the knowkdge), tX 
legal and efiectual justice^ Mse^ when he has 
mistshenhis audiorit^ trough passion, tfivough ignoranee, 
[ 0 ] or absurdity, he will be the object of coiftempt from his infe- 



ku 

ttors, and of censure whom he, 

for his conduct. 

Yet farther; most gentlemen of considerable property, lU; 
some period or other % dietr lives, are ambitious of repre- 
senting their country in^arliament ; and those, wlfo ore am? 
bitious of receiving so high a trust, would also do well to 
remember it’s nature and importance. They Ore not thus 
honourably distinguished irofii the rest of their fellow-subjects^ 
merely that tliey may privilege their persons, tlieir estates, or 
their domestics ; that they may list under party banners ; may 
grant or withhold supplies ; may vote with or vote against 
a popular or unpopular administration ; but upon consider- 
ations far more interesting and important. They are the 
guardians of the English constitution ; the makers, repealers, 
and interpreters of the English laws ; delegated to watch, to 
check, and to avert every dangerous innovation, to prc^ose, 
to adopt, and to cherish any solid and well-weighed improve- 
ment ; bound by every tie of nature, of honour, and of reli- 
gion, to transmit that constitution and those laws to t&eir 
posterity, amended, if possible, at least without any derogation. 

And how unbecoming must it appear in a member of tlie le- 
gislature to vote for a new law, who is utterly ignorant of the 
old ! what kind of interpretation can he be enabled to give, 
w ho is a stranger to the text upon which he comments ! 

Indeed it is perfectly amazing that there should be no 
other state of life, no other occupation, art, or science, in 
which some method of instruction is not looked upon as re- 
quisite, except only the science of legislation, the noblest and 
most difficult of any. Apprenticeships are held necessary to 
almost every art, commercial or mechanical : a long course 
of reading and study must form the divine, the physician, 

'acid the |liiN^Qll^pr^|||^sor of vtbe laws : but every man of 

supe^l^ thinks himself a l^dlatorf 

was of opinion : It is necessary (says,he®)Jbr a [10 

senator to be tfaorougM^ aetj|fa|inted'%ith the constitution ; 

a^BowledgeOf the most exten- 

e Be X^. S. 18. Est itnat^ ne^ gcnHae, rmrtUniac eU; sine ^ para- 
cessarium natse rempubUcam ; Udk iut etee senator nullo jhscIo potest, 

jMtet : ^ genus hoc omne scientiae, diH- ' 
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iive nature; a mi^r of science, of diligaice, of reflec- 
tion ; without which no senator cair possibly be fit for his 
** office ” 

The mischiefs that have arben to the public from incon- 
siderate alterations in our laws, are ^too obvious to be called 
in question ; and how far they have been owing to the de- 
fective education of our senators, is a point well worthy the 
public attention. The common' law of England has fared 
like other venerable edifices of antiquity, which rash and un- 
experienced workmen have ventured to new-dress and refine, 
with all the rage of modern improvement. Hence frequently 
it’s symmetry has been destroyed, it’s proportions distorted, 
and it’s majestic simplicity exchanged for specious embellish- 
ments and fantastic novelties. For, to say the truth, almost 
all the peiqilexed questions, almost all the niceties, intrica- 
cies and delays, (which have sometimes disgraced the Eng- 
lish, as well as other courts of justice,) owe their original not 
to the common law itself, but to innovations that have been 
made in it by acts of parliament ; overladen (as sir Edward 
‘‘ Coke expresses it ^ ) with provisoes and additions, and 
many limes on a sudden penned or corrected by men of 
‘‘ none, or very little judgment in law.” This great and 
well-experienced judge declares, that in all his time he never 
knew two questions made upon rights merely depending upon 
the common law ; and warmly laments the confusion intro- 
duced by ill-judging and unlearned legislators. ‘‘ But if,” 
he subjoins, ‘‘ acts of parliament were after the old fashion 
penned by such only as perfectly knew what the common 
law was before the making of any act of parliament con- 
“ cerning that matter, as also how far forth former statutes 
“ hud provided remedy for former mischiefs, and defects dis- 
“ covered by experience ; then should very few questions in 
[11] ‘‘ arise, and the learned should not so often and so much 

pcHf|dex their heads to make atonement and peace^ by con- 
struction of law, between insensible and disagreeing words, 
sentences, and provisoes ^ they now do.” And if this 
inconvenience was so heavily felt in the reign of Queen Eli- 
zabeth, you may judge how the evil is increased in later times. 


/ s 1 ^. 
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wheti the statute-book is swelled to ten times a larger bulk ; 
unless it should be found, that the penners of our modem 
statutes have proportionably better informed themselves in 
knowledge of the common law. 


WH|jp is said of our gentlemen in general, and the pro- 
priety of their application to the study of the laws of their 
country, will hold equally strong or still stronger with regard 
to the nobility of this realm, except only in the article of 
serving upon juries. But, instead of this, they have several 
peculiar provinces of far greater consequence and concern; 
being not only by birth hereditary counsellors of the crown, 
and judges upon their honour of the lives of their brother- 
peers, but also arbiters of the property of all their fellow- 
subjects, and that in the last resort. In this their judicial 
capacity they are bound to decide the nicest and most critical 
[K)Ints of the law : to examine and correct such errors as have 
escaped the most experienced sages of the profession, the 
lord-keeper and the judges of the courts of Westminster. 
Their sentence is final, decisive, irrevocable ; no appeal, no 
correction, not even a review can be had : and to their de- 
termination, whatever it be, the inferior courts of justice must 
conform ; otherwise the rule of property would no longer be 
uniform and steady. 


Should a judge in the most subordinate jurisdiction be 
deficient in the knowledge of the law, it would reflect infinite 
contempt upon himself,, and disgrace upon those who employ 
him. And yet the consequence of his ignorance is compara- 
tively very trifling and small : his judgment may be examined, 
and his errors rectified by other courts. But how much more 
serious and affecting is the case of a superior judge, if without [ 12 ] 
any skill in the laws he will boldly venture to decide a ques- 
tion upon which the welfare and subsistence of whole families 
may depend ! where the chance of his judging right or wrong, 
is barely equal ; and where, if he chances to judge wrong, he 
does an injury of the most alarming nature, an injury without 
possibility of redress ! 

Yet, vast as this trust is, it can no where be so properly 
reposed, as in the noble hands where our excellent const!- 
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tution has placed it ; and tlierefore placed it, because, from 
the independence of their fortune and the dignity of their 
station, they are presumed to employ that leisure which is 
the consequence of both, in attaining a more extensive know- 
ledge of the laws than persons of inferior rank ; and because 
the founders of our polity relied upon that delicacy nf senti- 
ment, so peculiar to noble birth ; which, as on the one hand 
it will prevent either interest or affection from interfering in 
questions of right, so on the other it will bind a peer in honour, 
an obligation which the law esteems equal to another’s oath, 
to be master of those points upon which it is his birth-righ 
to decide. (2) 

The Roman pandects will furnish us witli a piece of his- 
tory not unapplicable to our present purpose. Servius Sul- 
picius, a gentleman of the patrician order, and a celebrated 
orator, had occasion to take the opinion of Quintus Mutius 
Scaevola, the then oracle of the Roman law ; but, for want ol* 
some knowledge in that science, could not so much as under- 
stand even the technical terms which his friend was obliged 
to make use of. Upon which Mutius Scaevola could not 
fprbear to upbraid him with this memorable reproof that 
‘‘ it was a shame for a patrician, a nobleman, and an orator 
“ of causes, to be ignorant of that law in which he was so 

g Ff* 1. 2. 2. § 43. Turpe esse jjatricio, el nobili, et causas orantiy jus in quo 
vcrsaretur ignorari. 


(2) It was not upon any such refined reasoning as that stated in the 
text, that the* peers have become in our constitution the court of last 
appeal, see Vol.III. p, 57. At the same time it is probable that the great 
trust can be no where so properly reposed; It is not that the lords are 
presumed by the constitution to be better acquainted with the law than 
the judges, whose decitaons they are called upon to review ; on the contrary, 
the constitution makes the judges their dignified attendants for the purpose 
of informing them in the law. But when questions have been thoroughly 
discussed before trlbuimls, in which the best talents, longest experience, and 
soundest knowledge are supposed to preside, it is felt that for settling them 
definitively, authority k. wanted more than new light. In a difficult case 
the lords usually pronotmee the judgment which the twelve judges have 
dictated to them ; yet every one rau8^ be sensible that that juc^ment so 
pronounced is far more weighty as the decree of that august tribunal, than 
it would be as^ the decision of twelve judges affirming or over^ruling a pre* 
viotts judgtneat of other judges. 
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‘‘ peculiarly concerned.” This reproach made so deep an 
impression on Sulpicius, that he immediately applie<l himself 
to the study of the law : wherein lie arrived to that profici- [ i s J 
ency, that he left behind him about an hundred and fourscore 
volumes of his own compiling upon the subject; and became, 
in the c^inion of Cicero'^, a much more complete lawyer than 

even Mutius Scaevola himself. 

♦ <* 

1 WOULD not be thought to recommend to our English no- 
bility and gentry to become as great lawyers as Siilpicius ; 
though he, together with this character, sustaineil likewise 
tluit of an excellent orator, a firm patriot, and a wise, inde- 
fatigable senator : but the inference which arises from the 
story is this, that ignorance of the laws of the land hath ever 
been esteemed dishonourable in those who are entrusted by 
their country to maintain, to administer, and to amend them. 

But surely there is little occasion to enforce this argument 
any farther to persons of rank and distinction, if we of this 
place may be allowed to form a general judgment from those 
who are under our inspection : happy, that while we lay down 
the rule, we can also produce the example. You will, there- 
fore, permit your professor to indulge both a public and pri- 
vate satisfaction, by bearing this open testimony ; that, in the 
infancy of these studies among us, they were favoured with 
the most diligent attendance, and pursued with the most un- 
wearied application, by those of the noblest birth and most 
ample patrimony ; some of whom are still the ornaments of 
this seat of learning ; and others at a greater distance con- 
tinue doing honour to it’s institutions, by comparing our 
polity and laws with those of other kingdoms abroad, or ex- 
erting their seiiatorial abilities in the councils of the nation 
at home. 

Nor will some degree of legal knowledge be found in the 
least superfluous to persons of inferior rank : especially those 
of the learned professions. The clergy, in particular, besides 
the common obligations they are under in proportion to their 
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rank and fortune, hare also abundant reason, considered 
merely as clergymen, to be acquainted with many branches 
of the law, which are almost peculiar and appropriated to 
themselves alone. Such are the laws relating to advowsons, 
institutions, and inductions ; to simony, and simoniacal con- 
tracts; to uniformity, residence, and pluralities; to tithes, 
and other ecclesiastical dues ; to marriages, (more especially 
of late,) and to a variety of other subjects, which are con- 
signed to the care of their order by the provisions of parti- 
cular statutes. To understand these aright, to discern what 
is warranted or enjoined, and what is forbidden by law, tle- 
mands a sort of legal apprehension ; which is no otherwise to 
be acquired, than By use, and. a familiar acquaintance with 
legal writers. 

Fob the gentlemen of the faculty of physic, I must frankly 
own|:hat I see no special reason, why they in particular should 
apply themselves to the study of the law, unless in common 
with other gentlemen, and to complete tlie character of ge- 
neral and extensive knowledge ; a character which their pro- 
fession, beyond others, has remarkably deserved. They Will 
give me leave, however, to suggest, and that not ludicrously, 
that it might frequently be of use to families upon sudden 
emergencies, if the physician were acquainted with the doc- 
trine of last wills and testaments, at least so far as relates to the 
formal part of their execution. 

But those gentlemen who intend to profess the civil and 
ecclesiastical laws, in the spiritual and maritime courts of this 
kingdom, are, of all men (next to common lawyers), the most 
indis{>ensably obliged to apply themselves seriously to the 
study of our municipal laws. For the civil and canon laws, 
considered with respect to any intrinsic obligation, have no 
force or authority in this kingdom ; they are no more binding 
in England than our laws are brnding at Rome. But as &r 
as these foreign laws, on account of some peculiar propriety, 
have in some particular cases, and in some particular courts, 
been introduced and allowed by our laws, so far they oblige, 
and no farther ; their authority being wholly founded upon 
that permission and adoption. In which we are not singular 
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in our notions : for ev^ in Holland, inhere the imperial law 
is much cultivated, and its decisions pretty generally followed, 
we are informed by Van Leeuwen *, that ‘‘ it receives it’s force 
‘‘ from custom and the consent of the people, either tacitly or 
expressly given : for otherwise (he adds) we should no more 
be bound by this law, than by that of the Almains, the 
Franks, the Saxons, the Goths, the Vandals, and othei; of 
the antient nations.” Wherefore, in all points in which 
the different systems depart from each otlier, the law of the 
land takes place of the Ipw of Rome, whether antient or mo- 
dern, imperial or pontifical. And, in those of our English 
courts, wherein a reception has been allowed to the civil and 
canon laws, if either they exceed the bounds of that reception, 
by extending themselves to other matters than are permitted 
to them ; or if such courts proceed according to the decisions 
of those laws, in cases wherein it* is controlled by .the law of 
the land, the common law in either instance botfi may, and 
frequently does, prohibit and annul their proceedmgs ^ : and 
it will not be a sufficient eicuse for them to tell the king’s courts 
at Westminster, that their practice is warranted by the laws of 
Justinian or Gregory, or is conformable to the decrees of the 
Rota, or imperial chamber. For which reason it becomes 
highly necessary for every civilian and canonist, that would 
act with safety as a judge, or w^jh prudence and reputation as 
an advocate, to know in what cases and how far the English 
laws have given sanction to the Roman ; in what points the 
latter are rejected ; and where they are both so intermixed 
and blended together as to form certain supplemental parts 
of the common law of England, distinguished by the titles of 
the king’s maritime, the king’s military, and the king’s eccle- 
siastical law. The propriety of which inquiry the university 
of Oxford has for more than a century so thoroughly seen, 
that in her statutes ' she appoints, that one of the three ques- 
tions to be annually discussed at the act by the jurist-inceptors 
shall relate to the conunon law ; subjoining this reason, gma 
‘‘ Juris civilis studiosos decet hand imperitos esse juris munieU [ 15 ] 
‘‘ paliSi et d^erentias cxteri patriique juris notas habeier 


Dedkaiio cwrpom juris civUts, Edit, Fletanu 5 B«p. Caudrey’e case. 2 lust, 
1S63. ^ 599. 

* Hide ilist. C, L, c. 2 . Selden m Tit, FXI, Sect. % $ 2. 
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the ^Iputes ® of 4itie iiniverfd^'^.Oambridge speak ex- 
ptugiiidy to i|k <?ame 


r 


From th% general use and necessi^ of some acquaintance 
with the common law^ the ihlerence^jms extremely easy with 
Jo the propriety of the present institution, in a place 
to^hich ^ptlemen of all ranks altf degrees resort, as the 
I feimtidlii of^ll useful knowledge. But how it has come to 
pass that a 'Resign of tliis sort has lilver before taken place 
in the university, and tlie reason #1# the study of our laws 
has in geiti^al fallen into disuse, I Siall previonslj^ proceed 
to inquire*'^ ^ 


4 

^ Sir Johh Fortescue, in his paii^^ric on the laws of Eng- 
land, ^(whic|i was written the r^gn of Henry the sixth,) 
puts ^ a vew obvious question into the mouth of the young 
prince, wh^ he is exhorting to apf^y himself to that branch 
leamin^T Why the laws of England, being so good, so 
fruitful, and so commodious, ar^ot taught in the univer- 
‘‘ sitieS, as%ie civil and canon laws are In answer to which 
he gives o ^hat seems, with due deference be it spoken, a very 
jejune and unsatisfactory reason ; l^ing, in short, that as the 
“ proceedings at common law were in his time carried on in 
** three different tongues, the English, the Latin, and the 
French, that science must be necessarily taught in those 
three several languages; bdt that in the universities all 
sciences were taught in the Latin tongue only and there- 
fore hi concludes, that they could not be conveniently 
taught or studied in our universities.” But without at- 
tempting to examine seriously tlie validity of this reason, (the 
very shadow of which by the wisdom of our late constitutions 
is entirely taken away,) perhaps, may find out a better, or 
at least a more plausible account, why the study of the mu- 
nicipal laws has been banished from these scats of science, 
than what the leai*ned chancellor tl^o^il^^ it prudent to give 
to his royal pupih ^ 


Doctor fegum niox a docioratu dabit jurignosvat, StcU* JSliz. R* c. 14, CoweL 
dperani AngHae, tii ^#iom sit In^uU prekmio, ^ ' 

fjj^ihu' legum guas habet ma '* c. 47. ^ ^ 

psUriay et evteri patrUgfic ® r. 48, ' ^ 
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That ancient collection of unwritten maxims and customs, 

^ >1 

which is called the common law, however compounded, or 
fi'om whatever fountains derived, had subsisted immemorially 
in this kingdom ; and, though somewhat altered and impaired 
by the violence of the times, had in great measure weathered 
the rude shock of the Norman conquest. Tliis had endeared 
it to the people in general, as well because it’s decisions were 
universally known, as because it was found to be excellently 
adapted to the genius of the English nation. In the knowledge 
of this law consisted great part of the learning of those dark 
ages ; it was then taught, says Mr. Selden P, in the monasteries, 
in the universities^ and in tlie families of the principal nobility. 
The clergy in pailicular, as they then eng^ssed almost every 
other branch of learning, so (like their preiltcessors the British 
Druids they were peculiarly remarkable for their proficiency 
in the study of the law. Nullus clet'icm nisi causidicusy is 
the character given of them soon after tlie conquest by 
William of Malmsbury ^ The judges therefore were usually 
created out of the sacred order®, as was likewise the case 
among the Normans ^ ; and all the inferior offices were sup- 
plied by the lower clergy, which has occasioned their succes- 
sors to be denominated clerks to this day. 

But the common law of England, being not committed to 
writing, but only handed down by tradition, use, and expe- 
rience, was not so heartily relished by the foreign clergy ; who 
came over hither in shoals, during the reign of the conqueror 
and his two sons, and were utter strangers to our constitution 
as well as our language. And an accident which soon after 
happened, had nearly completed its ruin. A copy of Justi- 
nian’s pandects, being newly “ discovered at Amalfi, soon 
brought the civil law into vogue all over the west of Europe, 
where before it was quite laid aside and in a manner for- 
gotten ; tliough some traces of it’s authority remained in Italy* 


P ad Fletam. 7. 7. 

^ Cm^de hello Gall,€. 13. 

' De gest, regm L 4. 

* Dugdalo Or^. jurid. c, 8. 

^ Let Juget sont taget pertonnet et 
aulentiquetf — sicome let archevetquet^ 
evetqtiet, let chanoinet det eglites cathe^ 

VOU. T. 


draitlXf et Us autres pertonnet qui ont 
dignUez in tainctes egUset ; let ubbez, let 
jmeurt conveniatUx, et Ut gouvemeurt 
det egUtety Grand Coutlumiert ch* 9 . 

“ Ctrc. A, D. 1130. 

LL. Wtsigotk. 2. 1. 9. 

^ Oapittdttr, Hludoo* PH* 4. 102* 

c 
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And the eastern provinces of the empire ^ This aow jbiecame 
in a particular manner the favourite of the popidi clergy, who 
borrowed the method and many of the maxims of the canon 
law from this original. The study of it was introduced into 
several universities abroad, particularly that of Bologna; 
where exercises were performed, lectures read, and degrees 
conferred in this faculty, as in other bi*anches of science : and 
many nations on the continent, just then beginning to recover 
from the .convulsions consequent upon the overthrow of the 
Roman empire, and settling by degrees into peaceable forms 
of government, adopted the civil law, (being the best written 
system then extant,) as the basis of their several constitutions ; 
!blending and interweaving it among their own feodal customs, 
in some places with a more extensive, in others a more con- 
fined authority 

Nor was it long before the prevailing mode of the times 
reached England. For Tlieobald, a Norman abbot, being 
elected to the see of Canterbury % and extremely addicted to 
this new study, brought -oVer with him in his retinue many 
learned proficients therein ; and among the rest Roger sir- 
named Vacarius, whom he placed in the university of Oxford^, 
to teach it to the people of this country. But it did not meet 
with the same easy reception in England, where a mild and 
rational system of laws had been long established, as it did 
upon the continent ; and -though the monkish clergy (devoted 
to the will of a foreign primate) received it with eagerness and 
zeal, yet the laity, who were more interested to preserve the 
^dld (Constitution, and had already severely felt the efiect of 
many Norman innovations, continued wedded to the use of 
the common law. King Stephen immediately published a 
C 19 ] proclamation c, forbidding the study of the laws, tlien newly 
imported from Italy ; which was treated by the monks ** as a 
piece of impiety, and although it might prevent the introduc- 
tion of the civil law process into our courts of justice, yet did 

y Selden ad Fletam. 5, 5. ^ Rog. Bacon, ckat* Sclden in 

* Domat's treatise of law, c. 18. § 9. pletanu 7. 6. in Fortesc* c, 33. ^8 Rep. 
JBpktol. fipnocent IV* in M* Paris ad Pref. 

1354. 0 Joan. SarielmrieBt. JMiforai, 8. 

use. 22, 

^ Qarvas. Dorobem. Act. Pmt^, 

\ coi, 1665. 
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not hinder the clergy from reading and leaching it in their own 
schools and monasteries, 

\ 

From this time the nation seems to have been divided into 
two parties ; the bishops and clergy, many of them foreigners, 
who applied themselves wholly to the study of tlie civil and 
canon laws, which now came to be inseparably interwoven 
with each other ; and the nobility and laity, who adhered with 
equal pertinacity to the old common law : both of them reci- 
procally jealous of what they were unacquainted with, and 
neither of them perhaps allowing the opposite system that 
real merit which is abundantly to be found in each. This 
appears, on the one hand, from the spleen with which the 
monastic writers ® speak of our municipal laws upon all occa- 
sions ; and on the other, from the firm temper which the 
nobility shewed at the famous parliament of Merton : w^hen 
the prelates endeavoured to procure an act, to declare all 
bastards legitimate in case the parents intermarried at any 
time afterwards ; alleging this only reason, because holy 
church (that is, the canon law) declartjd such children legi- 
timate : but all the earls and barons (says the parliament 
roll ^ ) with one voice answered, that they would not change 
“ the laws of England, which had hitherto been used and 
approved,” And we find the same jealousy prevailing 
above a century afterwards when the nobility declared with 
a kind of prophetic spirit, “ that the realm of England hath 
never been unto this hour, neither by the consent of our 
lord the king and the lords of parliament shall it ever be, 

“ ruled or governed by the civil law And of this temper [ 20 ] 
between the clergy and laity many more instances might 
be given. 

While things were in this situation, the clergy, finding it 
impossible to root out the municipal law, began to withdraw 
themselves by degrees from the temporal courts ; and to that* 
end, very early in the reign of King Henry the third, epis- 

^ Joau. Sarisburlens. Polycrat. 5.16. mutarCf guae hitcusgtis usUatae mnt et 
Polydor. Vurgil. Hist. 1. 9. approbatue, 

^ Slat, Merton. 20 Hen, III, c, 9, * 1 1 Bic. II. 

Et ornnes comites et barones una voce ^ Selden* Jaru An^kr, / 2. § 4S. 

^ quod noJunS leges Ai^iae in Fortese, e* 5S. 
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copal constitutions were published forbidding all ecclesiastics 
to appear as advocates in foro saecuUiri : nor did they long 
continue to act as judges there, not caring to take the oath of 
office which was then found necessary to be administered, that 
they should in all things determine according to the law and 
custom of this realm ; though they still kept possession of 
the high office of chancellor ; an office then of little juridical 
power ; and afterwards, as it's business increased by degrees, 
they modelled the process of the court at their own discretion. 

But wherever they retired, and wherever their authority 
extended, they carried with them the same zeal to introduce 
the rules of the civil, in exclusion of the municipal law. This 
appears in a particular manner from the spiritual courts of all 
denominations, from the chancellor's courts in both our uni- 
versities, and from the high court of chancery before men- 
tioned ; in all of which the proceedings are to this day in a 
course much conformed to the civil law : for which no tolerable 
reason can be assigned, unless that these courts were all under 
the immediate direction of the popish ecclesiastics, among 
whom it was a point of religion to exclude the municipal law ; 
Pope Innocent the fourth having forbidden ^ the very reading 
of it by the clergy, because its decisions were not founded on 
the imperial constitutions, but merely on the customs of the 
laity. And if it be considered, that our universities began 
about that period to receive their present form of scholastic 
] discipline ; that they were then, and continued to be till the 
time of the reformation, entirely under the influence of the 
popish clergy ; (Sir John Mason the first protestant, being 
also the first lay, chancellor of Oxford;) this will lead us to 
perceive the reason, why the study of the Roman laws was in 
those days of bigotry ™ pursued with such alacrity in these seats 

* Spelmaiit ConcU* A. D, 1217* without making her a civilian and a 

Wilkins, voL 1. p, 574. 599. canonist; which Albertus Magnus, the 

^ Selden ad Fietam, 9. 3. rraowncd dominican doctor of the thir- 

* M. Paris ad A. D* 1254. teenthcentury, thus proves in his Siumma 

*** There cannot be a stronger instance dn laudibus christ^erae virgini$ ( ditdnum 

of the absurd and superstitious vener- Tnagis qiuim humanum ojmsJ qtu 23. § 5. 
ation that was paid to tliese laws, than “ Item quod jura cwilia, ^ lege$f ^ de» 
that the most learned writers of the “ creta acivU in aummo, probatvr hoe 
times thought th^ could not form a per- ** *** modo i aapientia advocati man^ealatur 
fhct diaracter even of the blessed virgin, “ in tribus ; unum, quod obtineat omnia 
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of learning : and why the common law was entirely despised, 
and esteemed little better than heretical. 

And, since the reformation, many causes have conspired 
to prevent its becoming a part of academical educatum* As, 
first, long usage and established custom ; which, as in every 
thing else, so especially in the forms of scholastic exercise, 
have justly great weight and authority. Secondly, the real 
intrinsic merit of the civil law, considered upon tlie footing of 
reason and not of obligation, which was well known to the 
instructors of our 3’^outh ; and their total ignorance of the merit 
of the common law, though it’s equal at least, and perhaps an 
improvement on the other. But the principal reason of all 
that has hindered the introduction of this branch of learning, 
is, that the study of the common law, being banished from 
hence in the times of popery, has fallen into a quite different 
channel, and has hitherto been wholly cultivated in another 
place. But as the long usage and established custom of 
ignorance of the laws of the land, begin now to be thought 
unreasonable ; and as by these means the merit of those laws 
will probably be more generally known ; we may hope that 
the method of*&tudying them will soon revert to its antient 
course, and the foundations at least of that science will be laid 
in the two universities ; without being exclusively confined to 
the channel which it fell into at the times I have just been 
describing. 

For, being then entirely abandoned by the clergy, a few 
stragglers excepted, the study and practice of it devolved of 
course into the hands of laymen : who entertained upon their 
parts a most hearty aversion to the civil law ”, and made no 
scruple to profess their contempt, nay even their ignorance ® 

Conitajudicem justuTh, ^ ta^neniem ; nardinus de Busti, (Mariale, jtart 4, 
“ secundo, quod contra adversartum lerm. 9 .) very gravely subjoins this note; 
** astutum ^ Mogacem ; tertiof quod in ** iVec videtur incongruum mvlierct hd- 
“ causa desperata : sed beatissifna virgo, “ here peritiam Juris* Legitur ensm de 
** contra judicem sajvientissimumf Domi~ ** uxore Joannis Andreae gloacdorU^quod 
** num i contra adversartum caUidisn- tafitamjfentiaminiUroquejHrehabuUf 
** murnt diabolum ; in causa nostra tU }mb(ice in sckolis legere ausa sU**^ 

desperata ; sententiam optatam obtt^ ” Fortesc, de laud* LL. c.SS* 

** nuU** ■ To which an eminent fian- ^ This remarkably appeared in the 
cibcan> two centuries afterwards, Ber> case of the abbot of Tomm, M* 
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of it, in the most public man^pr. But still, as the balance of 
learning was greatly on the side of the clergy, and as the 
common law was no longer taught^ as formerly, in any part 
of the kingdom, it must have been subjected to many incon- 
veniences, and perhaps would have been gradually lost and 
overrun by the civil, (a suspicion well justified from the fre- 
quent transcripts of Justinian to be met with in Bracton and 
Fleta,) had it not been for a peculiar incident, which hap- 
pened at a very critical time, and contributed greatly to its 
support. 

The incident which I mean was the fixing the court of 
common pleas, the grand tribunal for disputes of property, to 
be held in one certain spot; that the seat of ordinary justice 
might be permanent and notorious to all the nation. For- 
merly that, in conjunction with all the other superior courts, 

[ 23 ] was held before the king’s capital justiciary of England, in 
the aularegisy or such of his palaces wherein his royal person 
resided ; and removed with his household from one end of the 
kingdom to the other. This was found to occasion great 
inconvenience to tlie suitors ; to remedy which it was made 
an article of the great charter of liberties, both that of King 
John and King Henry the third ^ that « common pleas should 
no longer follow the king’s court, but l>e held in some 
certain place in consequence of which they have ever 
since been held (a few necessary removals in times of the 
plague excepted) in the palace of Westminster only. This 
brought together the professors of the municipal law, who 
before were dispersed about the kingdom, and formed them 
into an aggregate body ; whereby a society was established of 

i»* ///. 24, vvIk) had caused a cer> jeant, and afterwards chief baron of the 
tain prior to be summoned to answer at Exchequer, declares them to be Sat 
Avignon for erecting an oratory contra nonsense : “ tn ceuxjwro/r, contra in- 
DihibitUmem mvi ojieris : bv which words hibitionem novi opens ny ad pas en- 
Mr. Selden 8. 5.; very^'ustly « ienAmevX ^ and justice Schardelow 

understands to be meant tlie title de won mends the matter but little by informing 
opens nnntiatione both in the civil and him, that they signify a restitution m 
canon laws, (jy. 39. 1. C. 8. 11. and their law : for which reason he vt>ry sagely 
Decretal, not Extrav, 5. 32.) whereby resolves to pay no sort of regard to tliem, 
the ej^tion of any new buildings in Ceon^est^eunresHtutim enk^rlJ, 
pr^udice of more antient ones was pro- ** pur que a ceo n*avQmv^ regard^ 
hibited. But Skipwith the king’s ser- f' c. 17. & c. 11. 
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persons, who, (as l^lman obseiwes,) addicting themselves 
wholly to the study of the laws of the land, and no longer 
considering it as a mere subordinate science, for the amuse<* 
ment of leisure hours, soon raised those laws to that pitch of 
perfection, which they suddenly attained under the auspices of 
our English Justinian, king Edward the first. ^ 

In consequence of this lucky assemblage, they naturally 
fell into a kind of collegiate order ; and, being excluded from 
Oxford and Cambridge, found it necessary to establish a new 
university of their own. This they did by purchasing at va- 
rious times certain houses (now called the inns of court and 
of chancery) between the city of Westminster, the place of 
holding the king’s courts, and the city of London, for ad- 
vantage of ready access to the one, and plenty of provisions 
in the other*". Heroexercises were performed, lectures read, 
and degrees were at length conferred in the common law, as 
at other universities in the canon and civil. The degrees 
were those of barristers (first styled apprentices* from apprendre^ 
to learn) who answered to our bachelors : as the state and 
degree of a serjeant \ servient is ad legrm^ did to that of doctor. 


The crown seems to have soon taken under its protection 
this infant seminary of common law ; and the more effec- 


** Giossar. 334. *■ Fortesc. c. 48. 

'• Apprentices or barristers seem to 
have been first appointed, by an ordi> 
nance of king Edward the Brst in par- 
liament, in tlie 20th year of his reign. 
(Spelin. Gloss. 37. Dugdale, Ong. 
Jurid. 55.) 

* The first mention which I have met 
with in our law books of scijeants or 
countors, is in the statute of Westm. i. 
3 Ed. I. c. 29. and in Horn’s Mirror, 
c. 1 . § 10. c. 2. § 5. c. 3. § 1. in the 
same reign. But M. Paris, in his life 
of John II. abbot of St. Albans, which 
he wrote in 1255, 39 Hen. HI., speaks 
of advocates at die common law, or 
counters, (^uos band narratores vulgari- 
ter appellamus) as of an order of men 
weU known. And we have an example 
of the antiquity of the coif in the same 


antlior’s history of England, jl.D. 
1259, in the case of one William de Bus. 
sy, who, being called to account for his 
great knavery and malpractices, claimed 
the benefit of his orders or clergy, which 
till then remained an entire secret ; and 
to that end voluit hgamenta coifae suae 
solvere ut palam monstraret se tonsuram 
habere clcricalem; sed non est permis- 
su8.—“-^Satelles vero eum arrijriens, non 
j}er coifae ligamina sed per gultur eum 
aji^rrehendens, traxit ad carcerem* And 
hence Sir H. Spelman conjectures 
{Glossar. 335.) that coifs were intro- 
duced to hide the tonsure of sudi rene- 
gade clerks as were still tempted to re- 
main in the secular courts in the quality 
of advocates or judges, notwithstanding 
their prohibition by cenon. 
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tuaHy to fb^r and cherish it, king Henry the third, jn the 
nineteenth year of his reign, issued out an order directed 
to the mayor and sheriffs of London, commanding that no- 
regent of any law schools within that city shouW for the fu- 
ture teach law therein^. The word law, or leges^ being a 
generaf termj may create some doubt at this distance of time, 
whether the teaching of the civil law, or the common, or 
both, is hereby restrained. But in either case it tends to the 
same end. If the civil law only is prohibited, (which is Mr. 
Selden’s’^ opinion,) it is then a retaliation upon the clergy, 
who had excluded the common law from their seats of learn- 
ing. If the municipal law be also included in the restriction, 
(as Sir Edward Coke* understands it, and which the words 
seem to import,) then the intention is evidently this ; by pre- 
venting private teachers within the walls of the city, to collect 
all the common lawyers into tlie one public university, which 
was newly instituted in the suburbs. 

» 

[ 25 3 In this juridical university (for such it is insisted to have been 
by Fortescuey and Sir Edward Coke*), there are two sorts of 
collegiate houses ; one called inns of chancery, in which the 
younger students of the law were usually placed, ‘‘ learning 
‘‘ and studying,” says Fortescue®, “ the originals, and as it 
** were the elements of the law ; who, profiting therein, as 
“ they grew to ripeness, so were they admitted into the 
‘‘ greater inns of the same study, called the inns of court.” 
And in these inns of both kinds, he goes on to tell us, the 
knights and barons, with other grandees and noblemen of the 
realm, did use to place their children, though they did not 
desire to have them thoroughly learned in the law, or to get 
their living by its practice : and that in his time there were 
about two thousand students at these several inns, all of whom, 
he informs ns, were Jflii nobilium^ or gentlemen born. 

Henc£ it is evident, that (though under the influence of 
the monks ou? universities neglected this study, yet) in the 
time of Henry the sixth it was thought highly necessary, and 

« 

“ Nt aliptis sdiolas regens de le^bns ad FUt> 8. 2. * 2 lust, proem. 

in eadem civitate de caetero ibidem leges ^ c. 49. ® 3 Rep, pref. 

doccat. • * c. 49, 
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was the universal practice, for the young nobility; and gentry 
to be instructed in the originals and elements of the laws. 

But by degrees this custom has fallen into disuse ; so that in^ 
the reign of queen Elizabeth Sir Edward Coke ^ does not 
reckon above a thousand students, and the number at present 
is very considerably less. Which seems principally owing to 
these reasons : first, because the inns of chancery being now' 
almost totally filled by the inferior branch of the profession, 
are neither commodious nor proper for the resort of gentle- 
men of any rank or figure ; so that there are very rarely any 
young students entered at the inns of chancery; secondly, 
because in the inns of court all sorts of regimen and acade- 
mical superintendance, either with regard to morals or studies, 
are found impracticable, and therefore entirely neglected : 
lastly, because persons of birth and fortune, after having 
Hnished their usual courses at the universities, have seldom 
leisure or resolution sufficient to enter upon a new scheme of [ 26 
study at a new place of instruction. Wherefore few gentle- 
men now resort to the inns of court, but such for whom the 
knowledge of practice is absolutely necessary ; such I mean 
as are intended for the profession : the rest of our gentry (not 
to say our nobility also) having usually retired to their estates, 
or visited foreign kingdoms, or entered upon public life, with- 
out any instruction in the laws of the land, and indeed with 
hardly any opportunity of gaining instruction, unless it can 
be afforded them in these seats of learning. 

And that these are the proper places for affording assist- 
ances of this kind to gentlemen of all stations and degrees, 
cannot (I think) with any colour of reason be denied. Fol* 
not one of the objections which are made to the infis of 
court and chancery, and which I have just now enumerated, 
will hold with regard to the universities. Gentlemen may 
here associate with gentlemen of their own rank and degree. 

Nor are their conduct and studies left entirely to their own 
discretion ; but regulated by a discipline so wise and exact, 
yet so liberal, so sensible, and manly^ that their conformity 
to its rules (which does .at present so much honour to our 
youth) is not more the effect of constraint than of their own 


^ 3 Rep. pref. 
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inclinations and choice. Neither need they apprehend too 
long an avocation hereby from their private concerns and 
amusements, or (what is a more noble object) the service of 
their friends and their country. This study will go hand in 
hand with their other pursuits : it will obstruct none of them ; 
it will ornanient and assist them all. 

But if, upon the whole, there are any still wedded to mo- 
nastic prejudice, that can entertain a doubt how far this study 
is properly and regularly academical^ such persons I am 
afraid either have not considered the constitution and design 
of an university, or else think very meanly of it. It must be 
a deplorable narrowness of mind, that would confine these 
seats of instniction to the limited views of one or two 
learned professions. To the praise of this age be it spoken, 
[ 27 ] a more open and generous w'ay of thinking begins now uni- 
versally to prevail. The attainment of liberal and genteel 
accomplishments, though not of the intellectual sort, has 
been thought by our wisest and most affectionate patrons*^, 
and very lately by the whole university'^, no small improve- 
ment of our ancient plan of education : and therefore I may 
safely affirm that nothing (how umisml soever) is, under due 
regulations, improper to be taught in this place, w'hich is 
proper for a gentleman to learn. But that a science, which 
distinguishes the cri ter ions of right and wrong ; which teaches 
to establish the one, and’ prevent, punish, or redress the 
other ; which employs in its theory the noblest faculties of 
the soul, and exerts in its practice the cardinal virtues of the 
heart; a science, which is universal in its use and extent, 
accommodated to each individual, yet comprehending the 
whole community ; that a science like this should ever have 
been deemed unnecessary to be studied in an university, is 
matter of astonishment and concern. Surely, if it were not 

' Lord chancellor Clarendon, in his By accepting in full convocation the 
dialogue of education, among his tracts, remainder of Lord Ciarendon*8 history 
p. 325. appears to have been very soli, from his noble descendants, on condition 
citous, that it might be made ** a part to apply the profits arising from its pub> 

** of tlie ornament of our learned aca- lication to the establishment of a manege 
** demies to teach the qualities of riding, in the university. 

M dancing, and fencing, at thoK hours 
« when more serious exercises should be 
<» intermitted ” 
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before an object of academical knowledge^ it was high time 
to make it one : and to those who can doubt of the propriety 
of its reception among us, (if any such there be,) we may re- 
turn an answer in their own way, tliat ethics are confessedly 
a branch of academical learning ; and Aristotle himself has 
said^ speaking of the laws of his own country, that jurispru- 
dence, or the knowledge of those laws, is the principal and 
most perfect branch of ethics®. (3) 

From a thorough conviction of this truth, our munificent 
benefactor, Mr. Viner, having employed above half a cen- 
tury in amassing materials for new modelling and rendering 
more commodious the rude study of the laws of the land, con- 
signed both the plan and execution of these his public-spirited C 
designs to the wisdom of his parent university. Resolving to 
dedicate his learned labours to the benefit of posterity and 
the perpetual service of his countryV^ he was sensible he 
could not perform his resolution in a better and more efiectual 
manner, than by extending to the youth of this place, those 
assistances of which he so well remembered and so heartily 
regretted the want. And the sense which the university has 
entertained of this ample and most useful benefaction, must 
appear, beyond a doubt, from their gratitude in receiying it 
with all possible marks of esteem® ; from their alacrity and 
unexampled dispatch in carrying it into execution'* ; and, 

TcActa /xaAiTa ap^TTjj Sri rrjs Tf- administrators, witli the will annexed, 
Actos apcTTjs EUnc, ad Ni~ (Dr. West and Dr. Good of Magdalene, 

comach. 1. 5. c. i. Dr. Whalley of Oriel, Mr. Buckler of 

^ See the preface to the eighteenth All Souls, and Mr. Betts of University 
volume of his abridgment. college,) to whom that care was conni> 

* Mr, Viner is enrolled among the signed by the university. Another half 
public benefactors of the university by year was employed in considering and 
decree of convocation. settling a plan of the proposed institu> 

Mr. Viner died June 5, 1756. His tion, and in framing the statutes there- 
effects were collected and settled, near a upon, which were iinally confirmed by 
volume of his work printed, almost the convocation, on the 5d of July, 1758. 
whole disposed of, and the accounts TTie professor was elected on the 20th of 
made up in a year and a half from his October following, and two scbolars on 
decease, by the very diligent and worthy the succeeding day. And, lastly, it was 


(3) Anstotle*8 authority is pressed rather unfairly to the support of the 
author^s argument; in the passage cited he is not speaking of jurisprudence, 
but of soci^ or distributive justice. 
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above all, from the laws and constitutions by which they 
have effectually guarded it from the neglect and abuse to 
which such institutions are liable*. We have seen an univer- 


agreed at th^ annual audit in 1761 > to 
establish a fellowship ; and a fellow was 
accordingly elected in January follow- 
ing. — The residue of this fund, arising 
from the sale of Mr. Viner*s abridg- 
ment, will probably be sufficient here- 
after to found another fellowship and 
scholarship, or three more scholarships, 
as shall be thought most expedient. 

‘ Thx statutes are in substance as 

follows : 

1 . That the accounts of tins benefac- 
tion be separately kept, and annually 
audited by the delegates of accounts and 
professor, and afterwards reported to 
convocation. 

2. That a professorship of the laws of 
Bngland be established, with a salary of 
two hundred pounds jjer annum ; tlie 
professor to be elected by convocation, 
and to be at the time of his election at 
least a master of arts or bachelor of civil 
law in the university of Oxford, of ten 
years* standing from his matriculation ; 
and also a barrister at law of four years* 
standing at the bar. 

3. That such professor (by himself, 
or by deputy to be previously approved 
by convocation) do read one solemn pub- 
lic lecture on the laws of England, and 
in the English language, in every aca- 
demical term, at certain stated times 


previous to the commencement of the 
common law term; or forfeit twenty 
pounds for every omission to Mr. Vi- 
ner*s general fund ; and also (by him- 
self, or by deputy to be approved, if 
occasional, by the vice-chancellor and 
proctors; or, if permanent, both the 
cause and the deputy to be annually ap- 
proved by convocation) do yearly read 
one complete course of lectures on the 
laws of England, and in tlie English lan- 
guage, consisting of sixty lectures at the 
least ; to be read during the university 
term time, with such proper intervals 
that not more than four lectures may fall 
within any single week : that the pro- 
fessor do give a month’s notice of the 
time when the course is to begin, and do 
read gratu to the scholars of Mr. Vi- 
ner*s foundation ; but may demand of 
other auditors such gratuity as shall be 
settled from time to time by decree 
of convocation ; and that for every of the 
said sixty lectures omitted, the professor, 
on complaint made to the vice-chancellor 
vrithin tlie year, do forfeit forty shillings 
to Mr. Viner’s general fund ; the proof 
of having performed his duty to lie 
upon the said professor. (4) 

4. That every professor do continue 
in his office during life, unless in case of 
such misbehaviour as shall amount to 


(4) By a statute passed in 1809 the labours of the professor are very 
properly reduced to an inaugural lecture within a year after his election ; 
and an annual course of twenty-four lectures, to be delivered in some one 
full term, with a restriction to the delivery of four only in any oi\b week. 
Thej' are to be read gratis to all members of the university ; and a neglect 
to read the course incurs a forfeiture of the whole year’s stipend. 

At the same time the residence of the fellows was dispensed with, and 
that of the scholars was reduced from six months to eighteen weeks, and 
from two months to six weeks ; but the attendance of the scholars upon 
two courses of lectures was enforced, by making it unlawful to propose 
them even for the degree of M.A.or B.CX., until the certificate of the 
professor of such attendance shall have-been read in congregation. 
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sal emulation^ who best should understand, or most faithfully 
pursue, the designs of our generous patron ; and with plea- 
sure we recollect, that those who are most distinguished by 
their quality, their fortune, their station, their learning, or 


baiinition by the university statutes ; or 
unless he deserts the profession of the 
law by betaking himself to another pro- 
fession ; or unless after one admonition 
by the vice-chancellor and proctors for 
notorious neglect, he is guilty of another 
flagrant omission ; in any of which cases 
he shall be deprived by the vice-chancel- 
lor, with consent of the house of convo- 
cation, 

5. That such a number of fellowships 
with a stipend of fifty pounds per annujn, 
and scholarships, with a stipend of thirty 
pounds, be established, as the convocation 
shall from time to time ordain, according 
to the state of Mr. Viner’s revenues. 

6. That every fellow be elected by 
convocation, and at the time of election 
be unmarried, and at least a master of 
arts or bachelor of civil law, and a mem- 
ber of some college or hall in the uni- 
versity of Oxford ; the scholars of this 
foundation, or such as have been scholars, 
(if qualified and approved of by convo- 
cation,) to have tlie preference : that if 
not a barrister when chosen, he be called 
to the bar within one year after his 
election ; but do reside in the university 
two months in every year, or in case of 
non-residence do forfeit the stipend of 
that year to Mr. Viner’s general fund. (4) 

7. That every scholar be elected by 
convocation, and at the time of election 
be unmarried, and a member of some 
college or hall in the university of Ox- 
ford, who shall have been matriculated 
twenty -four calendar months at the least ; 
that he do take the degree of bachelor of 
civil law with all convenient speed (either 
proceeding in arts or otherwise) ; and 
previous to bis taking the same, between 
the second and eighth year from his 

matriculation, be bound to attend two 
a 

courses of the professor’s lectures, to be 
certified under the professor’s band ; and 


within one year after taking the same to 
be called to the bar ; that he do annually 
reside six months till he is of four years 
standing, and four months from that 
time till he is master of arts or bachelor 
of civil law ; after which he be bound to 
reside two months in every year ; or, in 
case of non-residence, do forfeit the sti- 
pend of that year to Mr. Viner’s general 
fund. (4) 

8. That the scholarships do become 
void in case of non-attendance on the 
professor, or not taking the degree of 
bachelor of civil law, being duly admo- 
nished so to do by the vice-chancellor 
and proctors ; and tliat both fellowships 
and scholarships do expire at the end of 
ten years after each res^jectivc election ; 
and become void in case of gross mis- 
behaviour, non-residence for two years 
together, marriage, not being called to 
the bar within the time before limited, 
(being duly admonished so to be by the 
vice chancellor and proctors,) or desert- 
ing the profession of the law by following 
any other profession ; and that in any of 
these cases the vice-chancellor, with con- 
sent of convocation, do declare tlie place 
actually void. 

9. That in case of any vacancy of the 
professorship, fellowships, or scholar- 
ships, the profits of the current year be 
rateably divided between the predecessor, 
or his representatives, and tlie successor ; 
and that a new election be had within one 
montli afterwards, unless by that means 
the time of election shall fall within any 
vacation, in which case it be deferrbd to 
the first week in the next full term. 
And that before any convocation shall be 
held for such election, or for any other 
matter relating to Mr* Viner’t benefac- 
tbn, ten days* public notice be given to 
each college and hall of the convocation, 
and the eawte of Convoking it. 


SO 



so 


ON THE STUDY 


Introd. 


their experience, have appeared the most zealous to promote 
the success of Mr. Viner's establishment. 

The advantages that might result to the science of the law 
itself, when a little more attended to in the seats of knowledge, 
perhaps would be very considerable. The leisure and abi- 
lities of the learned in these retirements might either suggest 
expedients, or execute those dictated by wiser headsj^, for im- 
proving it’s method, retrenching it’s superfluities, and recon- 
ciling the little contrarieties, which the practice of many cen- 
turies will necessarily create in any human system ; a task, 
which those, who are deeply employed in business and the 
more active scenes of the profession, can hardly condescend 
to engage in. And as to the interest, or (which is the same) 
the reputation of the universities themselves, I may venture 
to pronounce, that if ever this study should arrive to any 
tolerable perfection either here or at Cambridge, the nobi- 
lity and gentry of this kingdom would not shorten their resi- 
dence upon tins account, nor perhaps entertain a worse opi- 
nion of the benefits of academical education. Neither should 
it be considered as a matter of light importance, that while 
we thus extend the pomoeria of university learning, and 
adopt a new tribe of citizens within these philosophical walls, 
[ 31 ] we interest a very numerous and very powerful profession in 
the preservation of our rights and revenues. 

For I think it past dispute that those gentlemen, who re- 
sort to the inns of court with a view to pursue the profession, 
will find it expedient (whenever it is practicable) to lay the 
previous foundations of this, as \vell as every other science, in 
one of our learned universities. We may appeal to the ex- 
perience of every sensible lawyer, whether any thing can be 
more hazardous or discouraging than the usual entrance on 
the study of the law. A raw and unexperienced youth, in 
the most dangerous season of life, is transplanted on a sud- 
den into the midst of allurements to pleasure, without any 
restraint or check but what his own prudence cap suggest • 
with no public direction in what course to pursue his in- 
quiries; no private assistance to remove the distresses and 

^ See Lord Bacon*t propoaali and ofiar of a digest. 



H- 


OF THE LAW. 


SI 


difficulties which will always embarrass a beginner. In this 
situation he is expected to sequester himself from the world, 
and by a tedious lonely process to extract the tlieory of law 
from a mass of undigested learning; or else by an assiduous 
attendance on the courts to pick up theory and practice 
together, sufficient to qualify him for the ordinary run of 
business. How little therefore is it to be wondered at that 
we hear of so frequent miscarriages ; that so many gentlemen 
of bright imaginations grow weary of so unpromising a search^, 
and addict themselves wholly to amusements, or other less 
innocent pursuits ; and that so many persons of moderate 
capacity confuse themselves at first setting out, and continue 
ever dark and puzzled during the remainder of their lives ! 

The evident want of some assistance in the rudiments of 
legal knowledge has given birth to a practice, which, if ever 
it bad grown to be general, must have proved of extremely 
pernicious consequence. I mean the custom by some so very 
warmly recommended, of dropping all liberal education, as 
of no use to students in the law : and placing them, in its 
stead, at the desk of some skilful attorney ; in order to ini- 
tiate them early in all the depths of practice, and render them 
more dexterous in the mechanical part of business. A few 
instances of particular persons (men of excellent learning, 
and unblemished integrity) who, in spite of this method of 
education, have shone in the foremost ranks of the bar, have 
afforded some kind of sanction to this illiberal path to the 
profession, and biassed xUany parents, of short-sighted judg- 
ment, in its favour : not considering that there are some 
geniuses, formed to overcome all disadvantages, and that 
from such particular instances no general rules can be formed ; 
nor observing, that those very persons have frequently recom- 
mended, by the most forcible of all examples, the disposal of 
their own offspring, a very different foundation of legal 
studies, a regular academical education. Perhaps too, in 

^ Sir Henry Spelman, in. the preface peri&semque linguam peregrwaTn^ dia-^ 
to his Glossary, has given us a very ** lectumbarharam^ methodum mamcw/^ 
lively picture of his own distress upon ** nam, molem non ingeniem $tdwn ted 
this occasion. Emisit me mater Lon- ** perjyetuit kumeris tustinendam, saci- 
‘ ‘ dmum, juris notiri capeteendi gratid i ** dit mikt (fateorj animus^* 

“ ctjus dum vesftbuhim salufatsem, re* 
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return^ I could now direct their eyes to our principal seats of 
justice^ and suggest a ^ew hints in favour of university learn- 
ing*" i — but in these all who hear me, I know, have already 
prevented me. 

Making therefore due allowance for one or two shining 
exceptions, .^perience may teach us to foretell that a lawyer 
thus educated to the bar, in subservience to attornies and 
solicitors", will find he has begun at the wrong end. If prac- 
tice be the whole he is taught, practice must also be the 
whole he will ever know ; if he be uninstructed in the ele- 
ments and first principles upon which the rule of practice is 
founded, tlie least variation from established precedents will 
totally distract and bewilder him : ita lex scripta est^ is the 
utmost his knowledge will arrive at : he must never aspire to 
form, and seldom expect to comprehend, any arguments 
drawn a priori^ from the spirit of the laws, and the natural 
foundations of justice. 

C 33 ] Nor is this all ; for, (as few persons.of birtli or fortune, 
or even of scholastic education, will submit to the drudgery 
of servitude, and the manual labour of copying the trash of 
an office,) should this infatuation prevail to any considerable 
degree, we must rarely expect to see a gentleman of distinc- 
tion or learning at the bar. And what the consequence may 
be, to have the interpretation and enforcement of the laws 
(which include the entire disposal of our properties, liberties, 
and lives) fall wholly into the hands of obscure or illiterate 
men, is matter of very public concern. 

The inconveniences here pointed out can never be effec- 
tually prevented, but by making academical education a pre- 

”’The four highestjudidal offices were ^ See Kenneths Life of Soniner, 

at that time filled by gentlemen, two p. 67. 
of whom had been fellows of All Souls ^ 40. 9. 12. 

college ; another, student of Christ 
. Church ; and the fourth, a fellow of 
Trinity college, Cambridge. C5} 

(5) The first twu were, Lord Northington and Lord Chief Justice 
Wilies ; the third. Lord Mansfield ; and the fourth, Sir Thomas Clarke, 
Master of the Rolls. — Mr. Christian’s note. 
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vious step to tlie profession of the common law, and at tlie 
same time making the rudiments of the law a pari of acade* 
mical education. For sciences are of a sociable disposition, 
and dourish best in the neighbourhood of each other : noir b 
there any branch of learning but may be helped and improved 
by assistances drawn from other arts. If, therefore, the stu<r 
dent in our laws bath formed both his sentiments and style, 
by perusal and imitation of the purest classical writers, among 
whom the historians and orators will best deserve his regard ; 
if he can reason with precision, and separate argument from 
fallacy, by the clear simple rules of pure unsophisticated 
logic ; if he can dx his attention, and steadily pursue truth 
through any the most intricate deduction, by the use of 
mathematical demonstrations; if he has enlarged his con- 
ceptions of nature and art, by a view of the several branches 
of genuine experimental philosophy ; if he has impressed on 
his mind the sound maxims of the law of nature, the best 
and most authentic foundation of human laws ; if, lastly, he 
has contemplated those maxims reduced to a practical system 
in the laws of imperial Rome; if he has done this or any 
pai-t of it, (though all may be easily done under as able 
instructors as ever graced any seats of learning,) a student 
thus qualified may enter upon the study of the law with 
incredible advantage and reputation. And il^ in the conclu- 
sion, or during the acquisition of these accomplishments, he [ Si 
will afford himself here a year or two’s farther leisure, to lay 
the foundation of his future labours in a solid scientifical 
method, without thirsting too early to attend that practice 
which it is impossible he should rightly comprehend, he 
will afterwards proceed with the greatest ease, and will un- 
fold the most intricate points with an intuitive rapidity and 
clearness. 

I SHALL not insist upon such motives as might be draym 
from principles of ceconomy, and are applicable to particulars 
only : I reason upon more general topics. And, therefore, to 
the qualities of the head, which I have just enumerated, I 
cannot but add those of the heart ; affectionate loyalty to the 
king, a zeal for liberty and the constitution, a sense of real 
honour, and well-grounded principles of reli^n ; as neces- 
sary to form a truly valuable ]&iglish lawyer, a Hyde, a Hale, 
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or a Talbot. And, whatever the ignorance of some, or un- 
kindness of others, may have heretofore untruly suggested, 
experience will warrant us to affirm, that these endowments 
of loyalty and public spirit, of honour and religion, are no 
where to be found in more high perfection than in the two 
universities of this kingdom. 

Before I conclude, it may, perhaps, be expected, that I lay 
before you a short and general account of the method I pro- 
pose to follow, in endeavouring to execute the trust you have 
t)een pleased to repose in my hands. And in these solemn 
lectui^s, which are ordained to be read at the entrance of 
every term, (more perliaps to do public honour to this laud- 
able institution, than for the private instruction of indivi- 
duals**,) I presume it will best answer the intent of our bene- 
factor and the expectation of this learned body, if I attempt 
to illustrate, at times, such detached titles of the law, as are 
the most easy to be understood, and most capable of histori- 
cal or critical ornament. But in reading the complete course, 
which is annually consigned to my care, a more regular 
method will be necessary ; and till a better is proposed, I 
[ 35 ] take the liberty to follow the same that I have already 
submitted to be public \ To fill up and finish that outline 
with propriety and correctness, and to render the whole intel- 
ligible to the uninformed* minds of l)eginners, (whom we are 
too apt to suppose acquainted with terms and ideas which 
they never had oppoitunity to learn,) this must be my ardent 
endeavour, though by no means my promise, to accomplish. 
You will permit me, however, very briefly to describe, rather 
what I conceive an academical expounder of the laws should 
do, than what I have ever known to be done. 

He should consider his course ns a general map of the 
Jaw, marking out the shape of the country, its connexions 
and boundaries, its greater divisions and principal cities; 
it is not his business to describe minutely the subordinate 

* See Lowth's Oratio Crevoiana , . nons of the ensuing Coumsntaries ; 
p. 365. which were originally nibmitted to the 

4 The analysiiof the laws of Eng. unirersity ina priYalecouneof lectum, 
laml, first published A. D. 1756, and A.D. 1753. 
exhibiting the order and principal dm- 
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limits, or to fix the longitude and latitude of every inconsU 
derable hamlet. His attention should be engaged, like that 
of the readers in Fortescue*s inns of chancery, in tracing 
“ out the originals, and, as it were, the elements of the law.^^ 
For if, as Justinian «* has observed, the tender understanding 
of the student be loaded at the first with a multitude and 
variety of matter, it will either occasion him to desert his 
studies, or will carry him heavily through them, with much 
labour, delay, and despondence. These originals should be 
traced to their fountains, as well as our distance will admit ; 
to the customs of the Britons and Germans, as recorded by 
Caesar and Tacitus ; to the codes of the northern nations on 
the continent, and more especially to those of our own 
Saxon princes ; to the rules of the Roman law either left 
here in the days of Papinian, or imported by Vacarius and 
his followers ; but, above all, to that inexhaustible reservoir of [ 
legal antiquities and learning, the feodal law, or, as Spelman* 
has entitled it, the Jaw of nations in our western orb. These 
primary rules and fundamental principles should be weighed . 
and compared with the precepts of the law of nature, and 
the practice of other countries ; should be explained by rea- 
sons, illustrated by examples, and confirmed by undoubted 
authorities ; their history should be deduced, their changes 
and revolutions observed, and it should be shewn how far they 
are connected with, or have at any time been affected by, the 
civil transactions of the kingdom. 

A PLAN of this nature, if executed with care and ability, 
cannot fail of administering a most useful and rational enter- 
tainment to students of all ranks and professions ; and yet it 
must be confessed that the study of the laws is not merely a 
matter of amusement : for as a very judicious writer * has 
observed upon a similar occasion, the learner wiUbe con&i- 

' Incipientibus nobis exponerejura po- d\0tdentia ( quae plejrumqti£ juvenes aver» 
rmU Romani, ita videntur tradi posse tit), serins ad id perducemus, ad quod, 
commodistime, si jrrimo levi ac simplici leviore via ductus, sine magno labore, et 
via singula tradantur ; alioqui, si statim sine ulla diffidentia maturius perdvei 

ah initio ntdem adkuc et injirmum ani- potuisset. Inst. 1. i. 2. 

mum studiosi multitudine ac vanetate ‘ Of parliaments, 57. 

rerum oneraverimus, duorum alterum, * Dr. Taylor’s pref. to Clem, of 

aut desertorem studiorum, efficiemus. Civil Law. 
aut cum magno labore, saepc etiam cum 

n 
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disappointed, if he looks for entertainment without 
** the expence of attention.” An attention, howeveir, not 
greater than is usually bestowed in mastering the rudiments of 
other sciences, or sometimes in pursuing a &vourite recreation 
or exercise. And this attention is not equally necessary to 
be exerted by every student upon every occasion. Some 
branches of the law, as the formal process of civil suits, and 
the subtile distinctions incident to landed property, which are 
the most difficult to be thoroughly imdersto<^, Tare the least 
worth the pains of understanding, except to such gentlemen 
as intend to pursue the profession. To others I may ven- 
ture to apply, with a slight alteration, the words of Sir John 
Fortescue'*, when first his royal, pupil determines to engage 
in this study. ‘‘ It will not be necessary for a gentleman,. 
^ as such, to examine with a close application the critical 
^ niceties of the law. It will fully be sufficient, and he may 
** well enough be denominated a lawyer, if under the in- 
“ struction of a master he traces up the principles and grounds 
of the law, even to tlieir original elements. Therefore 
in a very short period, and with very little labour, he may 
be sufficiently Informed in the laws of Ins country, if he 
will but apply his mind in good earnest to receive and ap- 
** prehend them. For though such knowledge as is necessaiy 
“ for a judge is hardly to be acquired by tne lucubrations of 
** twenty years, yet with a genius of tolerable perspicacity, 
that knowledge which is fit for a person of birth or con- 
dition, may be learned in a single year, without neglecting 
his other improvements.” 

To the few, therefore (the very few I am persuaded), that 
entertain such unworthy notions of an university, as to sup- 
pose it intended for mere' dissipation of thought ; to such as 
mean only to while away the aukward interval from childhood 
to twenty-one, between the restraints of the school and the 
licentiousness of politer life, in a calm middle state of men- 
tal and of moral inactivity; to these Mr. Viner gives no 
invitation to an entertainment w^hich they never can relish. 
But to the long and illustrious train of noble and ingenuous 
youth, who are not more distinguished among us by their 
birth and possessions, than by the laegnlarity of their conduct 

* DtJcutd, Jbeg. c.' 8. 
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and their thirst after useful knowledge, to ^ese our bene&c- 
tor has consecrated the fruits of a long and laborious life, 
worn out hi the duties of his calling ; and will joyfully reflect 
(if such reflections can be now the employment of his 
thoughts) diat he could not more efiectually have benefited 
posterity, or contributed to the service of the public, than by 
founding an institution which may instruct the rising gener- 
aUon in the wisdom of our civil )x)lity, and inform them 
with a desire to be still better acquaint^ with Uie laws and 
constitution of their country. 
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SECTION THE SECOND. 

OF THE NATURE OF LAWS in general. 


LAW, in its most general and comprehensive sense, signifies 
a rule of action ; and is applied indiscriminately to all 
kinds of action, whether animate or inanimate, rational or ir- 
rational. Thus we say, the laws of motion, of gravitation, of 
optics, or mechanics, as well as the laws of nature and of 
nations. And it is that rule of action which is prescribed by 
some superior, and which the inferior is bound to obey. 


Thus, when the Supreme Being formed the universe, and 
created matter out of nothing, he impressed certain principles 
upon that matter, from which it can never depart, and without 
which it would cease to be. When he put that matter into 
motion, he established certain laws of motion, to which all 
moveable bodies must conform. And to descend from the 
greatest operations to the smallest, when a workman forms a 
clock, or other piece of mechanism, he establishes, at his own 
pleasure, certain arbitrary laws for its direction ; as that the 
hand shall describe a given space in a given time ; to which 
law, as long as the work conforms, so long it continues in per- 
fection, and answers the end of its formation. 


If we farther advance, from mere inactive matter to ve- 
getable and animal life, we shall find them still governed by 
laws, more numerous indeed^ but equally fixed and invariable. 
The whole progress of plants, from the seed to the root, and 
from tlience to the seed again ; — the method of animal nutri- 
[ 39 ] tion, digestion, secretion, and all other branches of vital ceco- 
nomy ; — are not left to chance^ or the will of the creature itself, 
but are performed in a wondrbus involuntary manner, and 
guided by unerring rules laid down by the great Creator. 
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This theh is the general signification of law, a rule of action 
dictated by some superior being : and in those creatures that 
have neither the power to think nor to will, such laws must be 
invariably obeyed, so long as the creature itself subsists, for 
it’s existence depends on that obedience. But laws, in tlieir 
more confined sense, and in which it is our present business 
to consider them, denote the rules, not of action in geriei*al, 
but of human action or conduct; that is, the precepts by which 
man, the noblest of all sublunary beings, a creature endowed 
with both reason and free-will, is commanded to make use of 
those faculties in the general regulation of his behaviour^ 

Man, considered as a creature, must necessarily be subject 
to the laws of his Creator, for he is entirely a dependent l)eing. 

A being, independent of any other, has no rule to pursue, but 
such ^ he prescribes to himself; but a state of dependence 
will inevitably oblige the inferior to take die will of him, on 
wliom he depends, as the rule of his conduct : not indeed in 
every particular, but in all those points wherein his dependence 
consists. Tliis principle, therefore, has more or less extent 
and effect, in proportion as the superiority of the one and the 
dependence of the other is greater or less, absolute or limited. 

And, consequently, as man depends abWutely upon his Maker 
for every thing, it is necessary tliat he sliould in all points 
conform to his Maker’s will. 

This will of his Maker is called the law of nature. For as 
God, when he created matter, and endued it with a principle 
of mobility, established certain rules for the perpetual direction 
of that motion ; so, when he created man, and endued him 
with free-will to conduct himself in all parts of life, he laid 
down certain immutable laws of human nature, whereby that [ 40 
free-will is in some degree regulated and restrained, and gave 
him also the faculty of reason to discover the purport of 
those laws. 

Considering the Creator only as a being of infinite p 
he was able, unquestionably, to have prescribed whatever laws 
he pleased to his^reature, man, however unjust or severe. 

But as he is also a being of infinite wisdom, he has laid down 
only such laws as were founded in those relations of justice, 
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that existed in the nature of diings antecedent to any positirc 
preo^. These are the eternal, immutable laws of good and 
evil, to which the Creator himself in all his dispensations con* 
forms; and which he has enabled human reason to discover, 
so ftr as they are necessary for the conduct of human actions. 
Such among others are these principles : that we should live 
honestly ( 1 ), should hurt nobody, and should render to every 
one his due ; to which three general precepts Justinian *• has 
reduced the whole doctrine of law. 


But if the discovery of these first principles of the law of 
nature depended only upon the due exertion of right reason, 
and could not otherwise be obtained than by a chain of meta- 
physical disquisitions, mankind would have wanted some in- 
ducement to have quickened their inquiries, and the greater 
part of the world would have rested content in mental indo- 
lence and ignorance, it’s inseparable companion. As, therefore, 
the Creator is a being, not only of infinite power and wisdom^ 
but also of infinite gpodness^ he has been pleased so to contrive 
the constitution and frame of humanity, that we should want 
no other prompter to inquire after and pursue the rule 'of 
right, but only our own self-love, that universal principle of 
action. For he has so* intimately connected, so inseparably 
interwoven the laws of eternal justice widi the happiness of 
each individual, that the latter cannot be attained but by ob- 
serving the former ; and, if the former be punctually obeyed, 
it cannot but induce the latter. In consequence of which 
mutual connection of justice and human felicity, he has not 
perplexed the law of nature with a multitude of abstracted 
i*ules and precepts, referring merely to the fitness or unfitness 
of things, as some have v^ly surmised ; but has graciously 
reduced the rule of obedience to this one paternal precept, 
that man should pursue his own true and substantial bappi- 
ness.” This is the foundation of what we call ethics, or 
natural law. For the several articles into which it is branched 
in our systems amount to no more than demonstrating, that 
this or that action tends to man’s real happiness, and thm^fore 


* JMtpraeeepta tunit htmes^ twere^ alterum non 
Jmt* I* i* 3. 


laed^, mum euijue triiuere. 


(1) Mr. Christian seems to me to object properly to the author’s manner 
of isen4ering the words honate vweref by which, probably, is meant the livliig 
reputably and respectably. 
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very justly concluding that the performance of it is a part of 
the lav^ of nature ; or} on the other hand, that this or that 
action is destructive of man’s real happiness, and, therefore, 
that the law of nature forbids it* 

This law of nature being coeval with mankind, and dic- 
tated by God himself, is of course superior in obligation to 
any other. It is binding over all the globe, in all countries, 
and at all times : no human laws are of any validity, if con- 
trary to this ; and such of them as are valid derive all their 
force and all their auUiority, mediately or immediately, from 
this original. (2) 

But in order to apply this to the particular exigencies of 
each individual, it is still necessary to have recourse to reason : 
whose office it is to discover, as was before observed, what the 
law of natftre directs in every circumstance of life ; by con- 
sidering what method will tend the most effectually to our own 
substantial happiness. And if our reason were always, as in 
our first ancestor before his transgression, clear and perfect, 
unruffled by passions, unclouded by prejudice, unimpaired by 
disease or intemperance, the task would be pleasant and easy ; 
we should need no other guide but this. But every man now 
finds the contrary in his own experience ; that his reason is 
corrupt, and his understanding full of ignorance and error. 

This has given manifold occasion for the benign inter- 
position of ^divine providence ; which, in compassion to the 
frailty, the imperfection, and the blindness of human reason, 
hath been pleased, at sundry times and in divers manners,” 42 
to discover and enforce it’s laws by an immediate and direct 
revelation. The doctrines thus delivered we call the revealed 
or divine law, and they are to be found only in the holy 
scriptures. These precqits, when revealed, are found upon 
comparison to be really a part of the original law of nature, 
as they tend in all their consequences to man^s felicity. But 

( 2 ) By this sentence, though somewhat strongly expressed, I understand 
the author to mean menriy that a human law against the law of nature has 
no binding force on the conscience ; and that if a man submits to the pe- 
nalty of (Obedience, he stands acquitted. In thh sense the podtion seem^ 
unquesUonable. See the n. (6), post, p. 57. 
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we are not from thence to conclude that the knowledge of 
these trutlis was attainable bj reason, in its present corrupted 
state; since we find that, until they were revealed, they .were 
hid from the wisdom of ages. . As then the moral precepts of 
this law are indeed of the same original with those of the law 
of nature, so their intrinsic obligation is of equal strength and 
perpetuity. Yet undoubtedly the revealed law is of infinitely 
more authenticity than that moral system which is framed by 
ethical writers, and denominated the natural law. Because 
one is the law of nature, expressly declared so to be by God 
himself ; the other is only what, by the assistance of human 
reason, we imagine to be that law. If we could be as certain 
of the latter as we are of the former, both would have an equal 
authority : but, till then, they can never be put in any compe- 
tition together. 

Upon these two foundations, the law of nature ^d the law 
of revelation, depend all human laws ; that is to say, no human 
laws should be sufiered to contradict these. There are, it is 
true, a great number of indiflerent points, in which both the 
divine law and the natural leave a man at his own liberty ; but 
which are found necessary for the benefit of society to be 
restrained within certain limits. And herein it is that human 
laws have their greatest force and efficacy ; for with regard to 
such points as are not indifferent, human laws are only declar- 
atory of, and act in subordination to, the former. To instance 
in the case of murder; this is expressly forbidden by the divine, 
and demonstrably by the natural law ; and from these prolii- 
bitions arises the true unlawfulness of this crime. Those 
human laws that annex a punishment to it, do not at 
] all increase its moral guilt, or superadd any fresh obligation 
injbro conscientiae to abstain from its perpetration. (3) Nay, if 
any human law should allow or enjoin us to commit it, we are 
bound to transgress that human law, or else we must ofiend 
both the natural and the divine. But with regard to matters 
that are in themselves indifierent, and are not commanded or 
forbidden by those superior laws ; such, for instance, as ex- 
porting of wool into foreign countries ; here the inferior legis- 
lature has scope and opportunity to interpose, and to make 
that action unlawful which before was not so. 


(.3) See post, p,57. 
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If man were to live in a .btate of nature^ uncoimected with 
other individuals, there would be no occasion for any other 
laws, than the law of nature and the law of God. Neither 
could any other law possibly exist ; for a law always supposes 
some superior who is to make it ; and in a state of nature we 
are all equal, without any other superior but him who is the 
Author of our being. But man was formed for society ; and, 
as is demonstrated by the writers on this subject *>, is neither 
capable of living alone, nor indeed has the courage to do it. 
However, as it is impossible for the whole race of mankind to 
be united in one great society, they must necessarily divide 
into many ; and form separate states, commonwealths, and 
nations, entirely independent of each other, and yet liable to 
a mutual intercourse. Hence arises a third kind of law to 
regulate this mutual intercourse, called “ the law of nations 
which, as none of these states will acknowledge a superioiity 
in the other, cannot be dictated by any ; but depends entirely 
upon the rules of natural law, or upon mutual compacts, 
treaties, leagues, and agreements between these several com- 
munities : in the construction also of which compacts, we have 
no other rule to resort to, but the law of nature ; being the 
only one to which all the communities are equally subject : 
and, therefore, the civil law very justly observes, that qtwd na-- 
iuralis ratio inter omnes homines constituity vocatur jus gentium. 

Thus much I thought it necessary to premise concerning [44 
the law of nature, the revealed law, and the law of nations, 
before I proceeded to treat more fully of the principal subject 
of this section, municipal or civil law ; that is, the rule by which 
particular districts, communities, or nations are governed; 
being thus defined by Justinian **, ^^jus civile est quod quisque 
sihi populus constituitr I call it mwiicvpal law, in com- 
pliance wfth common speech ; for though, strictly, that ex- 
pression denotes the particular customs of one single muni^ 
cipium or free town, yet it may with sufiScient propriety be 
applied to any one state or nation which is governed by the 
same laws and customs. 

Municipal law, thus understood, is properly defined to be 
a rule of civil conduct prescribed by the supreme power 

^ PuffendorflT, /. 7. c. 1. compart with Barbeyrac*s commentary. ^ Ff A A* 9, 

1 . 2 . 1 . 
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** ia R state 9 commanding what is right, and prohibiting what 
** is wrong.” Let us endeavour to explain its several pro- 
perties, as tliey arise out of this definition. 

And, first, it is a rtde: not a transient sudden order 
from a superior to or concerning a particular person ; but 
something permanent, uniform, and universal. Therefore 
a particular act of the legislature to confiscate the goods of 
Titius, or to attaint him of high treason, does not enter into 
the idea of a municipal law ; for the operation of this act is 
spent upon Titius only, and has no relation to the community 
in general ; it is rather a sentence than a law. But an act to de- 
clare that the crime of which Titius is accused shall be deemed 
high treason ; this has permanency, uniformity, and univers- 
ality, and, therefore, is properly a rtde. It is also called a rule, 
to distinguish it from advice or counsel^ which we are at liberty 
to follow or not, as we see proper, and to judge upon the rea- 
sonableness or unreasonableness of the thing advised : whereas 
our obedience to the lav:> depends not upon our approbation, but 
upon the maker* s mil. Counsel is only matter of persuasion, 
law is matter of injunction ; counsel acts only upon the willing, 
law upon the unwilling also. 

[ 45 ] It is also called a ride, to distinguish it from a compact or 
agreemetit; for a compact is a promise proceeding ft'om us, 
law is a command directed to us. Tlie language of a compact 
is, I will, or will not, do this;” that of a law is, “ thou shalt, 
‘‘ or shalt not, do it.” It is true there is an obligation which 
a compact carries with it, equal in point of conscience to that 
of a law ; but then the original of the obligation is different. 
In compacts we ourselves determine and promise what shall be 
done, before we are obliged to do it ; in laws, we are obliged 
to act without ourselves determining or promising any thing at 
all. Upon, these accounts law is defined to be a rule*^ 

Municipal law is also a rule of civil conduct*^ This 
distinguishes municipal law from the natural, or revealed; 
the former of which is the rule of moral conduct, and the 
latter not only the rule of moral conduct, but also the rule of 
faith. These regard man as a creature, and point out his 
dnty to God, to himself, and to his neighbour, considered in 
the light of an individual. But municipal or civil law regards 
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faim also as a citizen, and bound to other duties towards his 
neighbour, than those of mere nature and religion : duties, 
which he has engaged in by enjoying the benefits of the com- 
mon union; and which amount to no more than that lie do con- 
tribute, on his part, to the subsistence and peace of the society. 

It is likewise “ a r\x\e prescribed,*' Because a bare resolu- 
tion, confined in the breast of tlie legislator, without mani- 
festing itself by some external sign, can never be properly a 
law. It is requisite that this resolution be notified to the 
people who are to obey it. But the manner in which this 
notification is to be made, is matter of very great indifference. 

It may be notified by universal tradition and long practice, 
which supposes a previous publication, and is the case of the 
common law of England. It may be notified, vM voce^ by 
officers appointed for that purpose, as is done with regard to 
proclamations, and such acts of parliament as are appointed 
to be publicly read in churches and other assemblies. It may, [ 4 (; ] 
lastly, be notified by writing, printing, or the like ; which is 
the general course taken with all our acts of parliament. Yet, 
whatever way is made use of, it is incumbent on the promul- 
gators to do it in the most public and perspicuous manner ; 
not like Caligula, who (according to Dio Cassius) wrote his 
laws in a very small character, and hung them up on high 
pillars, the more effectually to ensnare the people. There is 
still a more unreasonable method than this, which is called 
making of laws ex post facto ; when after an action (indifferent 
in itself) is committed, the legislator then for the first lime 
declares it to have been a crime, and inflicts a punishment 
up<H^ the person who has committed it. Here it is impossible 
that the party could foresee that an action, innocent when it 
was done, should be afterwards converted to guilt by a subse- 
quent law : he had, therefore, no cause to abstain fi*om it ; and 
all punishment for not abstaining must of consequence be cruel 
and unjust.^ All laws should be, therefore, made to commence 
in JuturOi and be notified before their commencement ; which 
is implied in the term prescinbed," But when this rule is in 
the usual manner notified, or prescribed, it is then the subject’s 

* Sttdi laws among the Romans were ** tabulae^ leg/et privaiis homintbut irro- 
denominated or private laws, **garii id enim est prwQeginm, Nemo 

of winch Cicero S. 19. and in ** unpiamtuUt : nihUest crudeliui, nihil 
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business to be thoroughly acquainted therewith ; for if igno« 
ranee of what he might know were admitted as a legitimate 
excuse, the laws would be of no effect, but might always be 
eluded with impunity. (4) 

But farther: municipal law is ‘‘a rule of civil conduct 

prescribed the supreme pemer in a state,^* For legislature, 
as was before observed,’ is the greatest act of superiority that 
can be exercised by one being over another. Wherefore it is 
requisite to the very essence of a law, that it be made by the 
supreme power. Sovereignty and legislature are, indeed, con- 
vertible terms ; one cannot subsist without the other. 

This will naturally lead us into a short inquiry concerning 
the nature of society, and civil government ; and the natural, 
inherent right that belongs to the sovereignty of a state, wher- 
ever that sovereignty be lodged, of making and enforcing law s. 

The only true and natural foundations of society are the 
wants and the fears of individuals. Not that we can believe, 
with some theoretical writers, that there ever was a time w^hen 
there was no such thing as society, either natural or civil ; and 
that, from the impulse of reason, and through a sense of their 
wants and weaknesses, individuals met together in a large 
plain, entered into an original contract, and chose the tallest 
man present to be their governor. This notion, of an actually 
existing unconnected state of nature, is too wild to be seriously 
admitted ; and besides it is plainly contradictory to the revealed 
accounts of the primitive origin of mankind, and their preserv- 
ation two thousand years afterwards ; both w^hich were effected 
by the means of single families. These formed the first natural 
society, among themselves; which, every day extending it’s 
limits, laid the first though imperfect rudiments of civil or 
political society : and when it grew too large to subsist with 
convenience in that pastoral state wherein the patriarchs ap- 
pear to have lived, it necessarily subdivided itself by various 

(4) By a legal fiction, the whole session of parliament is considered as 
one day, and therefore an act of parliament was held to operate from that 
day, at whatever period of the session it passed in fact. Of course this 
turned a great many statutes into ex poit facto laws. But this injustice 
was remedied by the 35 G. 5 . c. 13 ., by which all acts, in which a specific 
day is not provided, are directed to take their commencement from the 
day on whicli they receive the royal assent. 
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migrations iifto more. Afterwards, as agriculture increased, 
which employs and can maintain a much greater number of 
hands, migrations became less frequent : and various tribes, 
which had formerly separated, reunited again ; sometimes by 
compulsion and conquest, sometimes by accident, and some- 
times, perhaps, by compact. But though society had not its 
formal beginning from any convention of individuals, actuated 
by their wants and their fears: yet it is the seme of their weak- 
ness and imperfection that keeps mankind together, that de- 
monstrates the necessity of this union: and that ,theiefMe, 
the solid and natural foundation, as well as die cement, of civil 
society. And this is what we mean by the original contract 
of society ; w'hich, thougli perhaps in no instance it has ever 
been formally expressed at the first institution of a state ; yet 
in nature and reason must always be understood and implied, 
in the very act of associating together : namely, that the whole [ 48 
should protect all it^s parts, and that every part should pay 
obedience to the will of the whole ; or, in other words, that the 
community should guard the rights of each individual mem- 
ber, and tliat (in return for this protection) each individual 
should submit to the laws of the community ; without which 
submission of all it was impossible that protection could be 
certainly extended to any. 

For when civil society is once formed, government at the 
same time results, of course, as necessary to preserve and to 
keep that society in order. Unless some superior be consti- 
tuted, whose commands and decisions all the members are 
bound to obey, they would still remain as in a state of nature, 
w^ithout any judge upon earth to define their several rights, 
and redress their several wrongs. But, as all the members 
which compose this society were naturally equal, it may be 
asked, in whose hands are the reins of government to be en- 
trusted ? To this the general answer is easy ; but the appli- 
cation of it to particular cases has occasioned one half of those 
mischief^ which are apt to proceed from misguided political 
zeaL In general, all mankind will agree that government 
should be reposed in such persons, in whom those qualities 
are mostriikely to be found, the perfection of which is amcmg 
the attributes of him who is emphatically styled the Supreme 
Being; the three grand requisites, I mean of wisdom, of 
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of the community ; goodness to endeavour always to pursue 
that real interest ; and strength, or power, to carry this know- 
ledge and intention into action. These are the natural found- 
ations of sovereignty, and these are the requisites that ought to 
be found in every well-constituted frame of government. 

How the several forms of government we now see in the 
world at first actually began, is matter of great uncertainty, 
and has occasioned infinite disputes. It is not my business or 
intention to enter into any of them. However they began, 
[ 4-9 ] or by what right soever they subsist, there is and must be in 
all of them a supreme, irresistible, absolute, uncontrolled au- 
thority, in which the jura summa imperii^ or the rights of 
sovereignty reside. And this authority is placed in those 
hands, wherein (according to the opinion of the founders of 
such respective states, either expressly given, or collected 
from their tacit approbation,) the qualities requisite for su- 
premacy, wisdom, goodness, and power, are the most likely to 
be found. 

The political writers of antiquity will not allow more 
than three regular forms of government ; the first when the 
sovereign power is lodged in an aggregate assembly, consisting 
of all the free members of a community, which is called a 
democracy ; tlie second, when it is lodged in a council, com- 
posed of select members, and then it is styled an aristocracy; 
the last, when it is entrusted in the hands of a single person, 
and then it takes the name of a monarchy. All other species 
of government, they say, are either corruptions of, or reducible 
to, these three. 

» 

By die sovereign power, as was before observed, is meant 
the making of laws ; for wherever that power resides, all 
others must conform to, and be directed by it, whatever ap- 
pearance the outward form and administration of the govern- 
ment may put on. For it is at any time in the option of the 
legislature to alter that form and administration by a new edict 
or rule, and to put the execution of the laws into whatever 
hands it pleases ; by constituting one, or a few, or many exe- 
cutive magistrates : and all the other powers of the state must 
obey the legislative power in the discharge of their several 
functions, or else the constitution is at an end. 
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Ik a democracy, where the right of making laws resides 
in the people at large, public virtue, of goodness of intention, 
is more likely to be found, than either of the other qualities 
of governments Popular assemblies tire frequently foolish 
in their contrivance, and weak in their execution; but 
generally mean to do the thing that is right and just, and 
have always a degree of patriotism or public spirit. In 
aristocracies there is more wisdom to be found than in the [ 50 
other frames of government ; ^jeing composed, or intended to 
be composed, of the most experienced citizens : but there is 
less honesty than in a republic, and less strength than in a 
monarchy. A monarchy is, indeed, the most powerful of 
any ; for by the entire conjunction of the legislative and exe- 
cutive powers, all the sinews of government are knit together, 
and united in the hands of the prince; but then there is immi- 
nent danger of his employing that strength to improvident or 
oppressive puiposes. 

Thus these three species of government have, all of them, 
their several perfections and imperfections. Democracies 
are usually the best calculated to direct the end of the law ; 
aristocracies to invent the means by which that end shall be 
obtained; and monarchies to carry those means into exe- 
cution. And the antients, as was observed, had in general no 
idea of any other permanent form of government but these 
three : for though Cicero ^ declares himself of opinion, ** esse 
optime constitiUam rempublicam^ quae ex tribus generibus illis^ 
regali^ optima^ et popvlari^ sit modice confusa yet Tacitus 
treats this notion of a mixed government, formed oul of them 
all, and partaking of the advantages of each, as a visionary 
%him, and one that, if effected, could never be lasting or 
secure, s 

But, happily for us of this island, the British constitu- 
tion has long remained, and I trust will long continue, a stand- 
ing exception to the truth of this observation. For, as vdth 

^ In his fragments de rep, L 2. ^*Jbrma laudari JacilidM guam eeeniref 

* ^ Ounetaf natumet et urbeffpopuluSf ** veU si evenit, hand diutuma em 
^^M^prmoreti aut jingti/i regunt : de- ** tett** Ann* I* 4i c, S3. 

** l&ita et hi* et consociata reipublicae 

. < 
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US the executive power of the laws is lodged in a single per- 
son, they have all the advantages of sti’engtli and dispatch, 
that are to be found in the most absolute monarchy : and as 
the legislature of the kingdom is entrusted to three distinct 
powers, entirely independent of each other ; first, the king ; 
secondly, the lords spiritual and temporal, which isan aristo- 
cratical assembly of persons selected for their piety, their 
birth, their wisdom, their valour, or their property: and, 
[ 51 ] thirdly, the house of commons, freely chosen by the people 
from among themselves, which makes it a kind of demo- 
cracy ; as this aggregate body, actuated by different springs, 
and attentive to different interests, composes the British par- 
liament, and has the supreme disposal of every thing ; there 
can no inconvenience be attempted by either of the three . 
branches, but will be withstood by one of the other two ; 
each branch being armed with a negative power, sufiicient 
to repel any innovation, which it shall think inexpedient or 
dangerous. 

Here then is lodged the sovereignty of the British con- 
stitution ; and lodged as beneficially as is possible for society. 
For in no other shape could we be so certain of finding the 
three great qualities of government so well and so happily 
united. If the supreme power were lodged in any one of 
the three branches separately, we must be exposed to the 
inconveniences of either absolute monarchy, aristocracy, or 
democracy ; and so want two of the three principal ingredients 
of good polity, either virtue, wisdom, or power. If it wer^ 
lodged in any two of the branches : for instance, in the king 
and house of lords ; our laws might be providently mad% 
and well executed, but they might not always have the goo|^ 
of the people in view : if lodged in the king and commonis^ 
we should want that circumspection and mediatory caution, 
which the wisdom of the peers is to afford : if the supreme 
rights of Ic^lature were lodged in the two houses only, 
and the kjng had no negative upon their proceedings, thqy 
might be tempted to encroach upon the royal prerogative, 
or perhaps to abolish the kingly office, and thereby weak^ 
(if not totally destroy) the strength of the executive power. 
But the constitutional government of this island is so admiiii- 
bly tempered and compounded, that nothing can endanger 
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or hurt it, but destroying the equilibrium of power between 
one branch of the legislature and the rest. For if ever it 
should happen that the independence of any one of the three 
should be lost, or that it should become subservient to the 
views of either of the other two, there would soon be an 
end of our constitution. The legislature would be changed [ 52 
from that, which (upon the supposition of an original con- 
tract, either actual or implied) is presumed to have been 
originaDy set up by the general consent and fundamental act 
of the society : and such a change, however effected, is ac- 
cording to Mr. Locke*' (who perhaps carries his theory too 
far^ at once an entire dissolution of the bands of government ; 
and the people are thereby reduceS to a state of anarchy, 
with liberty to constitute to themselves a new legislative 
power. 

Having thus cursorily considered the three usual species 
of government, and our own singu^r constitution, selected 
and compounded from them all, I proceed to observe, that, 
as the power of making laws constitutes the supreme autho- 
rity, so wherever the supreme authority in any state resides, 
it is the right of that authority to make laws ; that is, in the 
words of our definition, to prescribe the rule of civil action^ 

And this may be discovered from the very end and institu- 
tion of civil states. For a state is a collective body, composed 
of a multitude of individuals, united for their safety and con- 
venience, and intending to act together as one man. If it 
therefore is to act as one man, it ought to act by one uniform 
will. But, inasmuch as political communities are made up 
of many natural persons, each of whom has his particular 
will and inclination, these several wills cannot by any natural 
union be joined together, or tempered and disposed into a 
lasting harmony, so as to constitute and produce that one 
uniform will of the whole. It can therefore be no otherwise 
produced than by a political union ; by the consent of all 
persons to submit their own private wills to the will of one 
UUm, or of one or more assemblies of men, to whom the 
siji^eme authority is entrusted : and this will of that one man. 


h On Government, part 2. § 222. 
E 2 
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or assemblage of men, is in different states, according to their 
different constitutions, understood to be law. 

Thus far as to the right of the supreme power to make 
laws ; blit farther, it is if s duty likewise. For, since the re- 
[ 53 ] spective members are bound to conform themselves to the 
will of the state, it is expedient that they receive directions 
from the state declaratory of that ifs will. But, as it is 
impossible, in so great a multitude, to give injunctions to 
every particular man, relative to each particular action, it is 
therefore incumbent on the state to establish general rules, 
for the perpetual information and direction of all persons in 
all points, whether of positive or negative duty. And this, 
in order that every man may know what to look upon as his 
own, what as another’s ; what absolute and what relative du- 
ties are required at his hands ; what is to be esteemed honest, 
dishonest, or indifferent ; what degree every man retains of 
his natural liberty ; what he has given up as the price of the 
benefits of society ; and after what manner each person is to 
moderate the use and exercise of those rights which the state 
assigns him, in order to promote and secure the public tran- 
quillity. 

From what has been advanced, the truth of the former 
branch of our definition is (I trust) sufficiently evident; that 
municipal law is a rule of civil conduct prescribed by the su-- 
“ preme power in a state. I proceed now to the latter branch 
of it ; that it is a rule so prescribed, commanding what is 
rights and pvhibiting what is 

Now, in order to do this completely, it is first of all ne- 
cessary that the boundaries of right and wrong be established 
and ascertained by law. And when this is once done, it will 
follow of course that it is likewise the business of the law, 
considered as a rule of civil conduct, to enforce these rights, 
and to restrain or redress these wrongs. It remains, there- 
fore, only to consider in what manner the law is said to 
ascertain the boundaries of right and wrong ; -and the 
methods which it takes to command the one and prohibit the 
other. 
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For this purpose every law may be said to consist of several 
parts 9 one, declaratory ; whereby the rights to be observed, 
and the wrongs to be eschewed, are clearly defined and laid 
down : another, directory ; whereby the subject is instructed 
and enjoined to observe those rights, and to abstatn*from the 
commission of those wrongs : a third, remiedial ; whereby a 
method is pointed out to recover a man^s private rights, or 
redress his private wrongs : to which may be added a fourth, 
usually termed the sanction^ or vindicatory branch of the law ; 
whereby it is signified what evil or penalty shall be incurred 
by such as commit any public wrongs, and transgress or ne* 
gleet their duty. ^ 

Wira regard to the first of these, the declaratory part of 
the municipal law, this depends not so much upon the law of 
revelation or of nature, as upon the wisdom and will of the 
legislator. This doctrine, which before was slightly touched, 
deserves a more particular explication. Those rights then 
which God and nature have established, and which are there- 
fore called natural rights, such as are life and liberty, need 
not the aid of human laws to be more effectually invested in 
every man than they are ; neither do they receive any addi- 
tional strength when declared by the municipal laws to be 
inviolable. On the contrary, no human legislature has power 
to abridge or destroy them, unless the owner shall himself 
commit some act that amounts to a forfeiture. Neither do 
divine or natural duties (such as, for instance, the worship 
of God, the maintenance of children, and the like) receive 
any stronger sanction from being also declared to be duties 
by the law of the land. The case is the same as to crimes 
and misdemesnors, that are forbidden by the superior laws, 
and therefore styled mala in se^ such as murder, theft, and 
perjury ; which contract no additional turpitude from being 
declared unlawful by the inferior legislature. (5) For that 
legislature in all these cases acts only, as was before observed, 
in subordination to the great lawgiver, transcribing and pub- 
lishing his precepts. So that, upon the whole, the declara- 
tory part of the municipal law has no force or operation at 


54j ] 


(6) See post, p. 57. n. 6. 
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all^ with regard to actions that are naturally and intrinsically 
right or OTong, 

[ 55 ] But, with r^rd to things in themselves indifferent, the 
case is entirely altered. These become either right or wrong, 
just or unjust, duties or misdemesnors, according as the mu- 
nicipal legislature sees proper, for promoting the welfare of 
the society, and more effectually carrying on the pui^ses of 
civil life. Thus our own common law has declared, that the 
goods of the wife do instantly upon marriage become the 
property and right of the husband ; and our statute law has 
declared all monopolies a public offence ; yet that right and 
this offence have no foundation in nature ; but are merely 
created by the law, for the purposes of civil society. And 
sometimes, where the thing itself has its rise from the law of 
nature, the particular circumstances and mode of doing it 
become right or wrong, as the laws of the land shall direct. 
T hus, for instance, in civil duties ; obedience to superiors is 
the doctrine of revealed as well as natural religion ; but who 
those superiors shall be, and in what circumstances, or to 
what degrees they shall be obeyed, it is the province of hu- 
man laws to determine. , And so, as to injuries or crimes, 
it must be left to our own legislature to decide, in what 
cases the seizing another’s cattle shall amount to a trespass or 
a theft ; and where it shall be a justifiable action, as when a 
landlord takes them by way of distress for rent. 

Thus much for the declaratory part of the municipal law ; 
and the directory stands much upon the same footing; for this 
virtually includes the former, the declaration being usually 
collected from the direction. The law that says, « Thou shalt 
** not steal,” implies a declaration that stealing is a crime. 
And we have seen^ that, in things naturally indifferent, the 
very essence of right and wrohg depends upon the direction 
of the laws to do or to omit them. 

The remedial part of the law is so necessary a consequence 
of the former two, that laws must be very vague and imper- 
56 3 without it* For in vain would rights be declared, in vain 


‘ See page 43, 
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directed to be observed, if there were no method of recover- ^ 
ing and asserting those rights, when wrongfully withheld or 
invaded. This is what we mean properly, when we speak of 
the protection of the law. When, for instance, the declara-^ 
tory part of the law has said, that the field or inheritance, 

which belonged to Titius’s father, is vested by his death in 

Titius and the directoiy part has “ forbidden any one to 
‘‘ enter on another’s property, without the leave of the 
“ owner;” if Gaius, after this, will presume to take posses- 
sion of the land, the remedial part of the law will then inter- 
pose it’s o£Sce ; will make Gaius restore the possession to 
Titius, and also pay him damages for the invasion. 

With regard to the sanction of laws, or the evil that may 
attend the breach of public duties ; it is observed, that human 
legislators have for the most part chosen to make the sanction 
of their laws rather virulicatory than remuneratory^ or to con- 
sist rather in punishments, than in actual particular rewards. 
Because, in the first place, the quiet enjoyment and protec- 
tion of all our civil rights and liberties, which are the sure 
and general consequence of obedience to the municipal law, 
are in themselves the best and most valuable of all rewards. 
Because also, were the exercise of every virtue to be enforced 
by the proposal of particular rewards, it were impossible for 
any state to furnish stock enough for so profuse a bounty. 

And farther, because tlie dread of evil is a much more forci- 
ble principle of human action than the prospect of good*'. 

For which reasons, though a prudent bestowing of rewards 
is sometimes of exquisite use, yet we find that those civil 
laws, which enforce and enjoin our duty, do seldom, if ever, 
propose any privilege or gift to such as obey the law ; but do 
constantly come armed with a penalty denounced against 
transgressors, either expressly defining the nature and quan- 
tity of the punishment, or else leaving it to the discretion of 
the judges, and those who are entrusted with the care of put- 
ting the laws in execution. 

Of all the parts of a law the most effectual is the vindita* [ 57 
tmy* For it is but lost labour to say, do this, and avoid 


^ Locke, Hum. Und. b. 2. c. 21. 
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tbaty” unless we also declare, “ this shall be the conse- 
quence of your non-compliance.” We must therefore 
observe, that the main strength and force of a law consists in 
the penalty annexed to it. Herein is to be found the prin- 
cipal obligation of human laws. 

Legislators and their laws are said to compel and Mge ; 
not that by any natural violence they so constrain a man, as 
to render it impossible for him to act otherwise than as they 
direct, which is the strict sense of obligation ; but because, 
by declaring and exhibiting a penalty against offenders, they 
bring it to pass that no man can easily choose to transgress 
the law; since, by reason of the impending correction, com- 
pliance is in a high degree preferable to disobedience. And, 
even where rewards are proposed as well as punishments 
threatened, the obligation of the law seems chiefly to Consist 
in the penalty: for rewards, in their nature, ceLWorAy persuade 
and allure : nothing is conijndsory but punishment. 

It is true, it hath been holden, and very justly, by the 
principal of our ethical writers, that human laws are binding 
upon men’s consciences. But if that were the only or most 
forcible obligation, the good only would regard the laws, and 
the bad would set them at defiance. And, true as this prin- 
ciple is, it must still be understood with some restriction. 
It holds, I apprehend, as to rights ; and that, when the law 
has determined the field to belong to Titius, it is matter of 
conscience no longer to withhold or to invade it. So also in 
regard to 7iaLural dtdies^ and such offences as are mala in se : 
here we are bound in conscience, because we are bound by 
superior laws, before those human laws were in being, to 
perform the one, and abstain from the other. But in relation 
to those laws which enjoin oxAy positive duties^ and forbid only 
such things as are not mala in se^ but inala prohibita merely, 
[ 58 ] without any intermixture of moral guilt, annexing a penalty 
to non-compliance* ; here I a[)prehend conscience is no farther 
concerned, than by directing a submission to the penalty, 
^ in Case of our breach of those laws : for othemise the mul- 
titude of penal laws in a state would not only be looked 


See Vol. II. p. 420. 
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upon as an impolitic, but would also be a very wicked tiling ; 
if every such law were a snare for the conscience of the sub- 
ject. But in these cases the alternative is offered to every 
man; either abstain from this, or submit to such a penalty;” 
and his conscience will be clear, whichever side of the alter- 
native he thinks proper to embrace. Thus, by the statutes 
for preserving the game, a penalty is denounced against every 
unqualified person that kills a hare, and against every person 
who possesses a partridge in August. And so, too, by other 
statutes, pecuniary penalties are inflicted for exercising trades 
without serving an apprenticeship thereto, for not burying the 
dead in woollen, for not performing statute-work on the 
public roads, and for innumerable other positive misde- 
mesnors. Now these prohibitory laws do not make the 
transgression a moral offence, or sin : the only obligation in 
conscience is to submit to the penalty, if levied. It must how- 
ever be observed, that we are here speaking of laws that are 
simply and purely penal, where the thing forbidden or enjoined 
is wholly a matter of indifference, and ivhere the penalty 
inflicted is an adequate compensation for the civil inconve- 
nience supposed to arise from the offence. But, where dis- 
obedience to the law involves in it also any degree of public 
mischief or private injury, there it falls within our former 
distinction, and is also an offence against conscience”*. (6) 

^ JLex pure iHxmalis obligat lanium. ad poenam. (Sanderson de conMient, 
jyocttanif non item ad cvJfpam : lex poena- obligat. praeU viU, § 17. 24. 
li$ mixta cl ad cidpam olMgflt, et ad 


(6) The obligation of human laws is one of the most important subjects 
which can occur in an elementary treatise of law. Jeremy Taylor, wha 
examines it at full length, and states the arguments on both sides with his 
usual copiousness and ingenuity, tells us, that some of the foreign casuists 
thought it a question so difficult as not to be capable of determination, 
except by the Pope in Cathedra. Rule of Conscience, b. 5. c. 1. 

Yet, upon general principles, a solution for all practical purpioses seems 
not very difficult. First, It will hardly be disputed that obedience to the 
just laws of our country, merely as such, is a moral duty. Not to appeal 
to the conclusive test of scriptural authority for this, there are sufficient 
grounds in reason alone to establish it. Taylor, alluding to both, calls it 
“ certmn as an article of faith, and as necessary as any other rule of man- 
ners.” Nor, secondly, should it be questioned on the other hand, that if 
ever the laws of God and man are at variance, the former are to be obeyed 
in derogation of the latter, because the source of the most binding autfao- 
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T HAVE now gone through the definition laid down of a 
mtmicipal law : and have shewn that it is a rule*— of civil 
conduct— prescribed — by the supreme power in a state— 


rity which human laws can have, is that the power of the lawgiver is 
derived from God ; and that power is clearly abused and misapplied when- 
ever it exerts itself in opposition to the known will of God. But, thirdly, 
the first presumption ought to be against the existence of that abuse ; it 
must be taken, tUl the contrary be proved, that the human law is just, and 
not opposed to the divine law. This also rests as well on scriptural 
grounds as on the deductions of reason. And, therefore, fourthly, the 
burthen of proof, and the moral responsibility in case of error, lie on him 
who disobeys, that is, on him who sets up his own understanding of the 
divine law as a ground in conscience for refusing to submit to the law- 
fully constituted legislature of his country. 

Upon these grounds the practical conclusion is, that disobedience is 
always presumptively wrong in morals, though it may be justifiable in the 
one case supposed, of a contradiction between divine and human laws ; 
but that it stands in all cases upon the serious responsibility of the party 
disobeying. 

Two other predicaments arc put in the text ; first, where the human 
law affirms the divine in a matter not indifferent in itself, as, for example, 
where it forbids theft. In this case the text lays down that it is declara- 
tory only, and of no independent force or operation at all; in other 
words, that he who steals is neither more nor less guilty in morals, than if 
there were no such law. But this cannot be, if it be true that obedience 
to the just laws of our country is in itself a moral duty, because then the 
obligation of this last is added to that of the divine law, and a breach of 
it shews a contempt of the authority both of God and man. If it be an 
ofience in morals to disobey just human laws, when they stand alone, it can- 
not be less an offence, or cease to be an ofience against them, if they 
are broken when in concurrence with the divine law. 

Secondly, where the human law commands or prohibits in a matter 
purely indifferent. In this case the author says, that the conscience is 
only concerned in the payment of the penalty imposed on disobedience. 
Perhaps we shall find presently, when we consider the principle of obe- 
dience to the laws, that no matter can be purely indifferent, upon which 
the law acts by way of prohibition or command. But in the mean time 
the opinion seems a little inconsistent with other parts of the text, 
because it admits that a part of the law at least (the* penal part) has a 
landing force on the conscience. To escape thb, it is said that the law is 
to be understood as ofihring an alternative, and that the lawgiver did not 
intend the penalty as a punishment, but as a compensation. This is not 
very intelligible when reduced to practice; compensation for what and to 
whom? — some injuiy to some person or body is assumed in the very 
notion of compensation; and, in the case before us, that injury must 
ilo# fixim the bre^h of the law ; so that the hypothesis is, that the legis- 
lature, seeing that a certain thing esmnot be done without injury, deliber- 

. ately 
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** commanding what is right, and prohibiting what is wrong : ” 
in the explication of which I have endeavoured to interweave 
a few useful principles concerning the nature of civil govern- 


ately agrees that it shall be done by any one who will pay so much money 
for doing it ; and it clothes this agreement and permission in the form of 
a direct prohibition. 

But even this explanation will not serve in the common case, in which , 
on default or inability of payment, the punishment is whipping or impri- 
sonment ; a fine paid to the king, the representative of the injured com- 
munity, may be conceived to be compensation. But in the case now 
supposed, it must be said, that the legislature allows any man to do a 
given act by the hypothesis injurious to the community, who will com- 
pensate it for that injury, by submitting quietly to be whipped. 

Penalty, of whatever kind, is only another name for punishment; and 
punishment, as the author himself tells us, in vol. iv. p. 11, is not imposed 
foi^the sake of atonement or expiation, but as a precaution against fixture 
ofiences. The amount of the penalty may indicate the importance which 
the legislature attaches to the crime, and so indirectly the public incon- 
venience of the breach of the law, but it never can be looked upon as 
calculated to heal the wound occasioned by the breach. 

Nor have the wisdom or importance of the law any thing to do with 
the principle of our obedience to it ; the true principle of that is the 
authority of the lawgiver, which must be the same, whatever be the law. 
If we are convinced that the authority is sufficient, we ought to obey 
equally in great and small ; nothing will discharge us but the opposition of 
a superior authority, which in truth renders the inferior insufficient. The 
same principle, upon which a breach of one commandment is declared to 
make a man guilty of the whole ten, applies to this case, and the more 
closely, the more trivial the matter may seem ; for the smaller the induce- 
ment is upon which we break the commandment, the greater is the con- 
tempt of the authority. 

Common sense and experience approve this reasoning, by shewing that 
nothing is in fact indi^rent when the law has once prohibited it. The 
breach of any one law must be inconvenient either by way of example to 
other persons, or as diminishing the habit of respect for other laws in 
ourselves. The laws of a country form an entire connected body, and 
though ** he that takes a little piece Of iron from an iron forge, nta^ do no 
great harm ; yet if he takes it from a lock or a chain, he disorders the 
whole contexture.” 

Qae argument of the author for the position in the text renuuns to be 
noticed, because it is of a very plausible nature. Jeremy Taylor has stated 
it, and given an answer rather too abstruse and scholastic for this fdace. 
The objection is, that if human laws bind the conscience, then it is in 
the power of human legislators' to multiply crime ; in Taylor’s own lan- 
guage, then, man shall have power to make more ways to the devil, 
“ to make the sti^t way to heaven yet straiter, and the way to hell. 
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mentf and the obligation of human laws. Before I conclude 
thk section, it may not be amiss to add a few observations con- 
ceming the interpretation of laws. 

When any doubt arose upon the construction of the Ro- 
man laws, the usage was to state the case to the emperor in 
writing, and take his opinion upon it. This was certainly a 
bad method of interpretation. To interrogate the legislature 
to decide particular disputes, is not only endless, but affords 
great room for partiality and oppression. The answers of 
the emperor were called his rescripts, and these had in suc- 
ceeding cases the force of perpetual laws ; though they ought 
to be carefully distinguished, by every rational civilian, from 
those general constitutions which had only the nature of things 
for their guide. The emperor Macriniis, as his historian 
Capitolinus informs us, had once resolved to abolish these 
rescripts, and retain only the general edicts ; he could not 
bear that the hasty and crude answers of such princes as 
Commodus and Caracalla should be reverenced as laws. But 
Justinian thought otherwise", and he has preserved them all. 

" InsU 1 . 2 . 6 . 


** which is already broad enough, yet wider and more receptive of misera- 
** ble and perishing souls.” 

I cannot see how, on principles of justice, this differs at all from the 
conceded power of binding the conscience to the payment of penalties ; 
or how a compulsory payment of them, when incurred, can discharge the 
conscience. And it cannot seriously be maintained, that the law is made on 
a theory of voluntary payment of the penalty. It can never have been 
supposed, that the man who smuggles to avoid paying the duty, intends to 
pay, except on compulsion, the treble value of the article, or a penalty 
of 100/. 

But, if we pass over this inconsistency in the text, and admit the argu- 
ment in its fullest extent, it is undoubtedly strong to shew the inconve- 
nience of an unnecessary law, and the heavy responsibility under which 
any law is made. But it can go no farther, if the principles laid down in 
the beginning of this notfe are true. It should be remembered, too, that 
this is not the only instance, indeed that the instances are not few, in 
which human powers are allowed to act indirectly on the consciences of 
men. And as, in a question of convenience, it is always allowable to 
strike a general balance, it may be said that a less evil Bows from this 
indirect consequence of some laws, which, consequence it is always in the 
power of the subject to avoid, than good from the vast addition of 
sU'engtb thereby given to the sanctions of human legislators in general. 
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In like manner the canon laws, or decretal epistles of the 
popes, are all of them rescripts in the strictest sense. Con- 
trary to all true forms of reasoning, they argue from particu- 
lars to generals. 

The fairest and most rational method to interpret the 
will of the legislator, is by exploring his intentions at the 
time when the law was made, by signs the most natural 
and probable. And these signs are either the words, the 
context, the subject-matter, the effects and consequence, or 
the spirit and reason of the law. Let us take a short view of 
them all. 

1. Words are generally to be understood in their usual ^ 
and most known signification ; not so much regarding the pro- 
priety of grammar, as their general and popular use. Thus [ 60 
the law mentioned by Puffendorf®, which forbad a layman to 

lay hands on a priest, was adjudged to extend to him who had 
hurt a priest with a weapon. Again, terms of art, or tech- 
nical terms, must be taken according to the acceptation of the 
learned in each art, trade, and science. So in the act of 
settlement, where the crown of England is limited “ to the 
“ Princess Sophia, and the heirs of her body, being pro- 
testants,” it becomes necessary to call in the assistance of 
lawyers, to ascertain the precise idea of the words heirs of 
her hodyf which in a legal sense comprize only certain of 
her lineal descendants. (7) 

2. If words happen to be still dubious, we may establish 
their meaning from the context ; with which it may be of sin- 
gular use to compare a word or a sentence, whenever they 
are ambiguous, equivocal, or intricate. Thus the proeme, 
or preamble, is often called in to help the construction of an 
act of parliament. Of the same nature and use is the com- 
parison of a law with other laws, that are made by the same 

o L. of N. and N. 5. 22. 3. 


(7) The words “ heirs of her body’^ will comprise all her lineal de- 
scendants. 
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t. Tlius» when the law of 

lenefit of 


l^ilator* that have some a 
expressly relate to the same 
England declares murder to be felony without 
clergy, we must resort to the same law of England to leam 
what the benefit of clergy is : and when the common law 
censures simoniacal contracts, it affords great light to the 
subject to consider what the canon law has adjudged to be 
simony. 


3, As to the s!ubjecUmatter^ words are always to be under- 
stood as having a regard thereto ; for that is always supposed 
to be in the eye of the legislator, and all his expressions 
directed to that end. Thus, when a law of our Edward III. 
forbids all ecclesiastical persons to purchase at Rome, 

it might seem to prohibit the buying of grain and other vic- 
tual; but when we consider that the statute was made to 
[ 61 ] repress the usurpations of the papal see, and that the nomi- 
nations to benefices by the pope were called proinsions^ we 
shall see that tlie restraint is intended to be laid upon such 
provisions only. 


4. As to the ^ccts and consequences^ the rule is, that where 
words bear either none, or a very absurd signification, if 
literally understood, we must a little deviate from the received 
sense of them. Therefore the Bolognian law, mentioned by 
Puffendorfp, which enacted, that whoever drew blood in 
the streets should be punished with the utmost severity,” 
was held after a long debate not to extend to the surgeon 
who opened the vein of a person that fell down in the street 
with a fit. 


5. But, lastly, the most universal and effectual way of dis- 
covering the true meaning of a law, when the words are 
dubious, is by considering the reason and s:pirit of it ; or the 
cause w^iich moved the legislator to enact it. For when this 
reason ceases, the law itself ought likewise to cease with it 
An instance of this is given in a case put by Cicero, or who- 
ever was the author of the treatise inscribed to Herennius^. 


L 5, e. 12. t 8. 


l.e. 11. 
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There was a law, that those ?trho in a storm fiH^k the 
ship, should forfeit all property therein ; and that the ship 
and lading shoidd belong entirely to those who staid ui it 
In a dangerous tempest all tiie mariners forsook the ship, 
except only one sick passenger, who by reason of his disease 
was unable to get out and escape* By chance the ship came 
safe to port The sick man kept possession, and claimed the 
benefit of the law* Now here all the learned agree, that the 
sick man is not within the reason of the law ; for the reason 
of making it was, to give encouragement to such as should 
venture their lives to save the vessel : but this is a merit 
which he could never pretend to, who neither staid in the ship 
upon that account, nor contributed any thing to its preserv- 
ation. 

From this method of interpreting laws, by the reason of 
them, arises what we call equity ; which is thus defined by 
Grotius**, the correction of that, wherein the law (by rea- 
“ son of it’s universality) is deficient.” For, since in laws 
all cases cannot be foreseen or expressed, it is necessary that [ 62 
when the general decrees of the law come to be applied to 
particular cases, there should be somewhere a power vested 
of defining those circumstances which (had they been fore- 
seen) the legislator himself would have expressed. And tliese 
are the cases which, according to Grotius, lea: non exacte 

dejinit^ sed arhitrio honi viri yermittitr 

Equity thus depending, essentially, upon the particular 
circumstances of each individual case, there can be no esta- 
blished rules and fixed precepts of equity laid down, without 
destroying its very essence, and reducing it to a positive law. 

And, on the other hand, the liberty of considering all cases 
in an equitable light must not be indulged too far, lest thereby 
we destroy all law, and leave the decision of every question 
entirely in the breast of the judge. And law, without equity, 
though hard and disagreeable, is much more desirable for the 
public good, than equity without law: which would make 


*’ de aequitate, § 3 . 
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every judge a legisktor, and tutroduce ino$t infinite confusicni ; 
as there would then be almost as many different roles of 
action laid down in our courts, as there are difierences of 
capacity and sentiment in the human mind. (8) 
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OF THE LAWS OF ENGLAND. 


T municipal law of England, or the rule of civil conduct 
prescribed to the inhabitants of this kingdom, may with 
su|licieiit propriety be divided into two kinds : the lex non 
the unwritten or common law ; and the lex scripta^ the 
written or ^(atute law. 


The lex non scripta,^ or unwritten law, includes not only 
nenn'al emtoms^ or the common law properly so called ; but 
also the particular customs of certain parts of the kingdom; and 
likewise those pariiadar la^ws^ that are by custom observed 
only in certain courts and jurisdictitms. (1) 

AViien I call those parts of our law le^es non scriptae^ I 
would not be understood as if all those laws were at present 
merely aral^ or communicated from the former ages to the 
present solely by word of mouth. It is true. Indeed, that, in 
the profound ignorance of letters which formerly overspread 
the whole western world, all laws were entirely traditional, 
for this plain reason, because the nations among which they 
prevailed had but little idea writing. Thus the British as 
weft as the Gallic Druids committed all their l^ws as well as 
learning to memory * ; and it is said of the primitive Saxons 
here, as well as their brethren on the continent, that leges 
sola memoria et vsu retinehant But with us, at present, the 

* Caes. de (?. hb. 6. c. IS. Spclm. Gi. 362. 


In the Greek and Roman law, there was this distinction of written 
and uo^pritten law, comtat autcmjus nostrum^ quo utimury au^ Jtcripio, aut 
sine scripiOy ttl apud G rcecosy rwv vofuav oi fitu dyypa^t oi Sc bypeupou Sine 
scripto jus venit quod'^isus approbaint; nam dkulurni moresy consensu 
Hum comprobatiy legem imitantuTy ‘ inbt. 1,2. .5. & 9. 

vr»T * 
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monuments and evidences of our legal cus^ms are contained 
in the records of the several courts of justice, in books of 
f 64 ] repofts and judicial decisions, and in the treatises of learned 
sages of th^ profession, preserved and handed down to us from 
the times of highest antiquity. However, I therefore style 
these parts of our law leges non scriptae^ because their original 
institution and authority are not set down in writing, as acts 
, of parliament are, but they receive their binding power, and 
the force of laws, by long and immemorial usage, and by 
,^their universal reception throughout the kingdom. In like 
manner as Aulus Gellius defines the jus nmi scr iptum to be 
that which is ‘‘ iacito et illiterato Hominum consensu ct moribus 
‘‘ expressum.^^ 1 


Ouu antient lawyers, and particularly Fortesdlte e, insist 
with abundance of warmth that these customs are as old as 
the primitive Britons, and continued down, through the several 
mutations of government and inhabitants, to the present time, 
unchanged and unadulterated. This may be the case as to 
.some; but in general, as Mr. Selden in his notes observes, 
this assertion must be understood with many grains of allow- 
ance ; and ought only to signify, as the truth seems to be, that 
tbere never was any formal exchange of one system of laws 
for another ; though doubtless, by the intermixture of adven- 
titious nations, the Romans, the Piets, the Saxons, the Danes, 
and the Normans, they must have insensibly introduced and 
incorporated many of their own customs with those that were 
before established ; thereby in all probability improving the 
texture and wisdom of the whole by the accumulated wisdom 
of divers particular countries, ^ur laws, saith Lord ^ 
are mixed c^our lang\i^e; and as our language is so Ulnch 
the richer, the laws are the more complete. ^ 


And, indeed, our antiquaries and early historians do all 
positiyely assure us, that our body of laws is of this com- 
pounded nature. For they tell us, that in the time of Alfired 
local customs of the several provinces of the kingdom fere 
grown so ^Afious, that he found it expedient to compile his 
% or lib€f\jndkialis^ for the generaj use of the whole 


r.l7. 


See liis proposals for a dtgeat. 
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kingdom. ITiis book is said to have been extant so late as 
the reign of king Edward the fourth, but is now unfortunately 
iOst. It contained, we may probably suppose, the principal 
maxims of the common law, the penalties for mii^^eanors, 
and the forms of judicial proceedings. (2) Thus much may 
at least be collected from that injunction to observe it, which 
we find in the laws of king Edward the elder, the son of 
Alfred ** Omnibm qui reipublicae jrt'aesimt ctiam atque etiam 
mando^ ut omnilms acqiMS se pi*acbeaut judices^ pn'indc oc in 
“ judiciali lihro {Saxonicc^ bom hoc) scHptum habctur; nec 
quicquam Jbi'mident quin jm commune^ {Saxonice^ yolcpihcifej 
andactci' libcreque dicanlT 

I 

But the irruption and establishment of the Danes in Eng- 
land, which followed soon after, introduced new customs, and 
caused this code of Alfred in many provinces to fall into dis- 
use ; or at least to be mixed and debased with Other laws of a 
coarser alloy. So that about the beginning of the eleventh 
century there were three principal systems of laws prevailing 
in different districts, i. The Mercen-LagCj ot Mercian laws, 
which were observed in many of the midland counties^ and 
those bordering on theprincipality of Wales, the retreat of the 
ancient Britons ; and therefore vety probably intermixed with 
the British or Druidical customs. — 2. The West-Saxo^Lage^ 
or laws of the West Saxons, which obtained in the .countiea 
to the south and west of the island, fi’om Kent to Devonshire, 
These were profai|bly much the same with the laws of Alfretl 
above mentioned, being the municipal law of the ifi’lrmoat 
considerable part of his dominions, and particularly including 
^Berkshire, the seat of hispeculiar^residence. 3. The X)ane-Lagey 
oi^l^nish law, the very nam^ of whSch speaks its o^^igini^ and 

« c. 1. 


(2) Mr. Turner is of opinion that the laws of Alfred, which are found in 
"Wilkins* collection are the doine«book here mentioned ; if they be so, 
they certainly do not form a code answering to our expectation of a iselec- 
tioti and arrangement of the local customs of the several provinces for 
geaeud use. Mr. Hallam observes truly, that they are neither numerous 
nor parficidarly interesting ; and he calls it a loose report^f late writers, 
^haf^Alfred compiled any general code for the government of his kingdom. 
Hist, of . b. v. ch. 6. Midd. Ages, ch. viii. p. l . 
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and composition. This was principally maintained in the rest 
of the midland counties, and also on the eastern coast, the 
part most exposed to the visits of that piratical people. As 

for the very northern provinces, they were at that time under 
a distinct government^. 

Out of these three laws, Roger Iloveden g and Ranulphus 
pestrensis inform us, king Edward the Confessor extracted 
one uniform law or digest of laws, to be observed throughout 
tjie whole kingdom ; though Hoveden and the author of an 
md manuscript chro.nicle * assure us likewise, that this work 
was projected and begun by his grandfather king Edgar. 
And indeed a general digest of the same nature has been 
constantly found expedient, and therefore put in practice by 
other great nations, which were formiad from an assemblage 
of little provinces governed by peculiar customs. As in Por- 
tugal, under king Edward, about the beginning of the fifteenth 
century in Spain, under Alonzo X., whi^hbout the year 1250, 
executed the plan of his father St. Ferdinand, and collected 
all the provincial customs into one uniform law, in the cele- 
brateil code entitled las partidas^ : and in Sweden, about the 
same oera ; when a universal body of common law was compiled 
out of the particular customs established by the laghman of 
every province, and entitled the land's lagh^ being analogous 
to the common la*w of England 

Both these urulertakings of king Edgat and Edward the 
Confessor, seem to have been no more than'a new edition, or 
fresh promulgation of Alfred’s code or dome-book, with such 
atlditions and improvements as thp experience of a century 
and a half had suggested. . Fck Aifred is generally styled' t>y^ 
the same historians the legum Anglicanarum conditor^ Ed- 
ward the Confessor is "the 7'cstitutor, These, however, are the 
laws, wliich oiir historians so often mention under the name of 
the laws of Edward the Confessor; which our ancestors strug- 
gled so hardly to maintain under the first princes of thp 

* ( 

' Hal. Hist. 55. , " Mod. Un. Hist. xxii. 135. , 

^ in Hen, Hi ^ * 76wi.xx.211. / 

^ in Edw. Cor^essor, ^ /^rf.xxxiii.Sl.SS, 

* in Seid, ad Eadnicr. 6. 
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Norman line ; and which subsequent princes so frequendy 
promised to keep and restore, as the most popular act they 
could do, when pressed by foreign emergencies or domestic 
discontents. These are the laws that so, vigorously witlistood 
the repeated attacks of the civil law ; wSich established in the 
twelfth century a new Roman empire over most of the states 
of the continent : states that have lost, and, perhaps, upon 
that account, their political liberties ; while the free constitu- 
tion of England, perhaps, upon the same account, has been 
rather improved than debased* These, in short, are the laws 
wdiich gave rise and original to that collection of maxims and 
customs which is now known by tlie name of the common law. 
A name either given to it, in contradistinction to other laws, 
as the statute law, the civil law, the law merchant, and the 
like ; or, more probal^, as a law common to all the realm, 
the jus commune or folcright mentioned by king Edward the 
elder, after the abolition of the several provincial customs and 
|iarticular laws befor^ mentioned. 

But tliough this is the most likely foundation of this col- 
lection of maxims and customs, yet the inaxiins and customs 
so collected, are of higher antiquity than memory or history 
can reach ; nothing being more difficult than to ascertain 
the precise beginning and first spring of an antient and long- 
established custom. Whence it is that in our law the good- 
ness of a custom depends upon it’s having been used time out 
of mind, or, in the solemnity of our legal phrase, time whereol 
the memory of man rvipneth not to the contrary. This it is 
that gives it it’s weight and authority : and of this nature are 
the inaxims and customs compose the common law, or 

lex non scriptfZy of this kHigd 9 ]lt. (3) 

if 

A 

This unwritten or common law is properly distinguishable 
into three kinds : 1. General customs ; which are the universal 


fs) See post, v.ii. p. 31. 1 hardly know, whether I need caudc|| tlie 

student to suppose that he who relies on custom,, is bound to prove 
the usage "affirmatively for the whole period bf^legaV memory. It is 
enough if s^h proof be carried back as mas fhO'Uature of the case makes 
It reasonable to expect that it can be, be no contrary usage 

shevm 0rom the time of Richard the First* 



67 


4 


Introd# 


OF Tilfe Laws 

rule of the whole kingdom^ and form the common law, in it’s 
stilcter and usual signification. 2. Particular customs ; 
which for the most part affect only the inhabitants of particular 
districts. 3. Certaii^^ particular laws ; which by custom are 
adopted and used by some particular courts, of pretty general 
and extensive jurisdiction. 


I. As to general customs, or the common law, properly so 
called ; this is that law by which proceedings and determin- 
ations in the king’s ordinary courts of justice are guided and 
directed. This, for the most part, settles the course in which 
lands descend by inheritance ; the manner and form of acquir- 
ing and transferring property ; the solemnities and obligation 
of contracts ; the rules of expounding wills, deeds, and acts of 
parliament; the respective remedies^ of civil injuries; the 
several species of temporal offences, with the manner and de- 
gVee of punishment ; and an infinite nupiber of minuter parti- 
culars, which diffuse themselves as extensively as the ordinary 
distribution of common justice requires. Thus, for example, 
that there shall be four superior courts of record, the chancery, 
the king’s bench, the common pleas, and the exchequer ; — that 
the eldest son alone is heir to his ancestor ; — that property 
may be acquired and transferred by writing; — that a deed is 
of no validity unless sealed and delivered ; — that wills shall 
be construed more favourably and deeds more strictly ; — that 
money lent upon bond is recoverable by action of debt ; — 
that breaking the public peace is an offence, and punishable 
by fine and imprisonment : — all thesi^ are doctrines that are 
not set down in any written statute or ordinance, but depend 
merely upon immemorial usage, that is, \j\pon common law, for 
their support. 




% 




Some have divided the common law into two principal 
gfoands or foundations ; 1. Established customs ; such as that, 
where there are brothers, the eldest brother shall be heir to 
the second, in exclusion of the youngest ; and, 2. Estabh^jd 
rulee and maxims : that the king can do no wrg| 

man shall be b<Mxnd to accus<^ himself,” and 
But I take these t6' beTone end theltome thing. Epr die an- 
thority of these maxing entirely 4pon geoemt i^tion 

And usage ; and the omy^^method of proving, that this or that 

' * 1 * 
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maium is a rule of the common law, is by shewing that it hath 
b^n always the custom to observe it. 


here a very natural, and very material, question arises : [ 69 
how are these customs or maxims to be Jcnown, and by wHom 
is their validity to be determined ?, The answer is, by the 
judges in the several courts of justice. They are the deposit* 
aries of the laws, the living oracles, who must decide in all 
cases of doubt, and who are bound by an oath to decide ac- 
cording to the law of the land. TTieir knowledge of that law 
is derived from experience and study ; from the “ viginti an^ 
nomm hicuhrationes^^ which Fortescue " mentions ; and from 


being long personally accustomed to the judicial decisions of 
their predecessors. And indeed these judicial decisions are 
the principal and most authoritative evidence that can be given 
of the existence of stfcKa custom as shall form a part of the 
common law. The judgment itselli and all the proceedings 
previous thereto, are Carefully registered and preserved, under 
the name of recm'ds^ in public repositories set apart for that 
particular purpose; and to them frequent recourse is had, 
when any critical question arises, in the determination of which 
former precedents may give light or assistance. And there- 
fore, even so early as the conquest, we find the praeteritomm 
memoria eventomnC* reckoned up as one of the chief qualifi- 
cations of those, who were held to be legihus patriae optime 
institvti For it is an established rule to abide by former 
precedents, where the same points come «gain in litigation : 
a# well to keep the scale of justice even and steady, and not 
liable to waver with ev«^ new judge’s opinion ; as also because 
the law in that case being solemnly declared and determined, 
what before was u^^iain, and perhaps indifferent, is now 
become a permanent rule, which it is not in the breast of any 
subsequent judge to alEer or vary from, according to his pii* 
vate sentiments : he. being sworn to determine, not according 
to his own private judgment, but according to the known Hkws 


and customs of the land ; not delegated to pronoimce a new 
laiL but to maintain and expound the old one. Yet.lite hile 

/ .. 1 n J*.. ! 


exception, where the former determination ^' itnost 
evi^^tiy contrary to reasong much niQre if it be clearlj^ con^ 


* cap, 8. 


• Ipetd. review of Tith. c.s. 
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trary to die divine law. But even in such cases the subsequent 
judges do not |>retend to make a new law, but to vindicate the 
. 0ld one from misrepresentation. For if it be found that the 
former decision is manifestly absurd or unjust, It is declared 
not that such a sentence was had law, but that it was not laWy 
that is, that it is not the established custom of the realm, as 
has been erroneously determined. And hence it is that our 
lawyers are with justice so copious in their encomiums on the 
reason of the common law ; that they tell us, that the law 
' is the perfection of reason,* that it always Intends to conform 
thereto, and that what is not reason is not law. Not that the 
particular reason of every rule in the law can at this distance 
of time be always precisely assigned ; but it is sufficient that 
there be nothing in the rule flatly contradictory to reason, and 
then the law will presume it to be wellibunded p. And it hath 
been an antient observation in the laws of England, that when- 
ever a standing rule of law, of which the reason, perhaps, 
could not be remembered or discerned, hath been wantonly 
broken in upon by statutes or new resolutions, the wisdom of 
the rule hath in the end appeared from the inconveniences that 
have followed the innovation. 


• 71 


The doctrine of the law then is this : that precedents and 
rules must be followed, unless flatly absurd or unjust : for 
though their reason be not obvious at first view, yet we owe 
such a deference to former times as not to suppose that they 
acted wholly without^ consideration. To illustrate this doctrine 
by examples. Jt has been determine^^ time out of mind, that 
a brother of the half blood shall ne^n^ succeed as heir to the 
estate of his half brother, but it shall ther escheat to the 
king, or odier superior lordi{ ^IJow His is a positive law, 
fixed and established by custom, whi^ custom is evidenced 
hjr judicial decisions ; and, therefore, can never be departed 
^ any modern judge without a breach of his oath, and 

J the fiiw. For herein there is nothing repugnant to natural 
justice; though the artificial reasdn of it, drawn from^the 
may not be quite obvious to every body.^w^^ 


H®**" .g".*ng with ‘UndiJil taw, mruni, guae eorutituuntur, inyutri 
jgr.!. 3. SI. ** Ifbn omnUiptf guae ** Hon opotisif aXioguin mtdtn est hUf 
a mqjorihus uostm c^fistUuia sanl, ** guae cefia sunlf fubvertuniur,** 

** ralto reidii polatt* Et idea faiione* 
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therefore, though h modern judge, on account of ii supposed 
hardship upon the half brother, might wish it liad l>een other- 
wise settled, yet it is not in his power to alter it. But if any 
’ court were now to determine, that an elder brother of the 
half blood might enter upon and seize any knds that were pur- 
chased by his younger brother, no siibi^equent judges would 
scruple to declare that such prior determination was unjust, 
was unreasonable, and therefore was Icfw, So that the Iwwy 
and the opinion of the jiidge^ are not always convertible terms, 
or one and the same thing ; since it sometimes may happen 
that the judge may mistake the law. Upon the whole, how- 
ever, we may take it as a general rule, that the decisions of 
courts of justice ;ire the evidence of what is common law:” 
in the same manner tis, in the civil law, what the emperor haif 
once determined was to serve lor a guide for the future. ^ 


The decisions, therefore, of courts are held in the highest 
regard, and are'not only preserved as authentic records in the 
treasuries of the several courts, but are handed out to public 
' view in the numerous volumes of reports which furnish the 
lawyer’s library. These reports are histories of the several 
cases, with a short summary of the proceedings, which are 
preserved at large in the record ; the arguments on both sides, 
and the reasons the court gave for it’s judgment; taken down 
in short notes by persons present at the determination. And 
these serve as indexes to, and also to explain, the records ; 
which always, in matters of consequence and nicety, the judges 
direct to be searched. Tie reports are extant in a regular 
series from the reign of |dftg Edward the second inclusive ; ^ 

and from his time to t];)at of Henry the eighth were taken by 
the prothonotaries, or chief scrib^ of the court, at the expence [ 72 ] 
of the crown, and published annually^ whence they are known 


under the denomination of the year-books. And it is much to 
be wished that this beneficial custom had, under proper r^^ 


lation, been continued to this day : for, though king James th^ 
firsti at the instance of lord Bacon, appointed two repoitfp^f^ 




" Sit tklLperialU mtQe9ta& causam €ise legfifth non solum iUi causas pro 

J* cogrUtionaliler examinaverit, et par- ^ ^ tpui produeia esl, sed et in omnibw 

^ Ciminw constitulU, sonterkiam C.l. 14.12. 

^ * 

** dmrUi omives omnino judkes^ gui * Pal, l^Jac. 1. p.lS. 17Ryai. 26. 

*su/b nostro imperio su^$ sciant hanc 
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with a handsome stipend for this purpose (4), yet that wise in- 
stitution was soon ni^lected, and from the reign of Henry the 
eighth to the present time this task has been executed by many 
private and contemporary hands ; who, sometimes through 


(4) The king’s ordinance for establishing tliese reporters, is drawn by 
th^hand of an experienced and able master. After reciting his anxious 
care for the preservation of the law, and his desire to extend the benefits 
of that care to posterity, the king proceeds thus ; — 

« Wherefore fyndtng that the common lawe of England is principallie 
declared by the grave resolutions and arrests of the reverend and learned 
judges uppon the cases that come before them from tyme to tyme, 
and that the doubts and questions likewise, which arrise uppon the expo- 
sll^n of statute lawc, are by the same means cleared and ruled ; Wee doe in 
our royall judgment perceive and conclude that nothing canne more con- 
duce to the good of our lawes, then the keeping of that fountaine cleere 
without trouble or mixture. 

^regard, whereof, we have thought good to revive, and repew the aun- 
cient custom of appointing some grave and lerned lawyers to attende our 
courts at Westminster, for the reporting of the judgments and resolutions 
of lawe which there shall passe from time to time ; whose dutie we in- 
tende to be to report (though compendionsle yet truely and narrativelie), 
that which passeth according to the auncient manner, in such sort as that 
the principall case adjudged may be discerned from any by-cases, and the 
pointe^ adjudged uppon debates maie be likewise distinguished from that 
which is but an admittaunce ; and which of the by-cases are put by the 
judges as their opinions, and which are put only by the sergeaunts or 
pleaders their part, soe that authorities of unequal! natures be not con- 
founded, but everie thiug maye appeare in the true waight.” 

He then ordains the appointment of two reporters, “ who shall divide 
their labours betwixt themselves, as they think good, and shall alwaies at- 
tend the judges of such courts, where the judgments or resolutions shall 
passe, with their reports, to the ende they maie be considered of and re- 
viewed by the smd judges before they published, and likewise that they 
be presented to our chauncellor or keeper for the time being, thui wee 
maie bee acquainted therewith^ and such of our councell as we^^all thinke 
conveniente.” 

The ordinance then fixes the salary at 100/. for each reporter, and 
(Urects the judges to countenance them upon all occasions, as men em- 
l^ 3 red in a service tending so greatlie to the honor and preservation of 
the lawes of our refdme, and founded by our royall consHluHonJ* 

^ It is impossible to describe more accdiately and judiciously the duty of a 
r^rter, yet the expressions in it^s seem to i^ve proceeded from the 

of the king himself, and his liabits, and th#|>teasure which he took in 
personal interfer^ce in inad:erB rearing to the law, render it hot^impro- 
bable that he m%y at least have relilsed^ and added to the ordinance itself 
before its publi<;ation. 
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haste and inaccuracy, sometimes through mistake and want of 
skill, have published very* crude and imperfect (perhaps con^ 
tradictoiy) accounts of one and the same determination. Some 
of the most valuable of the antient reports are those published 
by lord chief justice Coke ; a man of infinite learning in his 
profession, though not a little infected with the pedantry and 
quaintness of the times *he lived in, which appear strongly in 
all his works. However, his writings are so highly esteemed, ' 

that they are generally cited without the author’s name. “ 

^ * 

f 

Besides these reporters, there are also other authoi^, to 
whom great veneration and respect is paid by the students of 
the common law. Such are Glanvil and Bracton, Britton afid 
Fleta, Hengham and Littleton, Statham, Brooke, Fitzherbert, 
and Staundforde, with some others of antient date ; whose 
treatises are cited as authority, and are evidence that eases 
have formerly happened in which such and such points were 
determined, which are now become settled and first principles. 

One of the last of these methodical writers in point of time, 
whose works are of any intrinsic authority in the courts of 
justice, and do not entirely depend on the strength of their 
quotations from older authors, is the same learned judge we [ 3 

have just mentioned, sir Edward Coke; who hath written 
four volumes of institutes, as he is pleased to call them, though 
they have little of the institutional method to warrant such a 
title. The first volume is a very extensive comment upon a 
little excellent treatise of tenures, compiled by judge Littleton, 
in the reign of Edward the fourth. This comment is a rich 
mine of valuable common law learning, collected and heaped 
together ftom the antient reports and year-books, but greatly 
defective in method. * The second volume is a comment 
upon many old acts of parliament, without any system-, 
atical order : the third, a more methodical treatise of the pleas 

V 

n' 

iV 

® His reports, for instance, are styled were determined ; viz, queen Elizabeth 
Kcn* the reports ; and in quoting king James, and king Qiarles the 

them we usually say, ’l1br 2 Rep. not .as well as by the number of eac|l 
1 or 2 Coke's Rep. as HuaTliting other lun^e. , For sometimes we call 1, 
authors. l!lie reports of judge Croke are and ^ Cro. but more commonly Cro. 
also cited in a peculiair manner, by the Cro. Jac. 'and Qro. Car. ^ 

name of those princes in wliose reigns * It is usually dted either by the 
the cases report^ in his three volumes » name of Co. Litt or as 1 Inst. 
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of the cn>wn ; and the fourtlii an account of the several species 
<rf ebe^^ts t. 

V * 

And thus much for the first ground and chief corner stone 
of the laws of England, which is general immemorial custom 
oi* common law, from time to time declared in the decisions 
of the courts of justice; which decisions are preserved among 
our public records, explained in our .reports, and digested for 
general use in the authoritative writings of the venerable sages 
of the law- I 

h 

The Roman la^ as practised in the times of it’s liberty, 
paid also a great tegard to custom ; but not so much as our 
law : it only then adopting it, when the written law was defi- 
cient ; though the reasons alleged in the digest “ will I’uUy 
justifyliur practice, in making it of ecjual authority with, when 
it IS not contradicted by, the wiitten law. For since,” says 
Julianus, the written law binds us tor no other reason but 
‘^'because it is approved by the judgment of the people, there- 
‘‘ fore those laws, which the people have approved without 
writing, ought also to bind every body. For where is the 
[ 7i ] ^ diilbrence, whether the people declare their assent to a law 
** by suffrage or by a uniform course of acting accordingly.” 
Ti^ did they reason while Rome had some remains of her 
frb^om; but when the imperial tyranny came to be fully 
established, the civil laws speak a very difierent language. 

^Imd priiicipi placuit legis habet vigorem^ ciini populm ci^ ct 
** in eum omne suum imperium et potestatem coitferaty^ (says • 
ITlpian) Ifnperatar solus et conditot' et intetpres legis 
existimaiurj* ^ says the code *. And again, s&crilegii 
instar est rescripto principis obviari And ind^d it. is 
^e of the characteristic marks of English liberty, 'that our 
common law depends upon custom ; which carries this internal 
eddence of freedom along with it, that it probably was intro- 
duced by the voluntary consent of the people. 

* Hiese are cited as 2, 3, <Mr.4 Inst.' as 2 Ventris, 4 jteonard, iSiderfin, and 
widiout any author's name. An hoj^- the Hke. \ 
rary distinction, wlwsh, we observed, % 1. 3. 28. 

paid to the tie other writer; ^ 1. 4. 1. 

the generiri%|^re|Khts and other tracts'^ ^ C. 1. 14. 12. ^ 

bemg quoted inUieiijtmeofthecoinpiier, 1*23.5. 
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11. The second branch, of the unwritten laws of Engifind 
are particular customs, or law’s wliich affect only the 
ants of particular districts. 

These particular customs, or some of them, are, without 
doubt, the remains of that multitude of local customs before 
mentioned, out of which^e common law, as it now stands, 
was collected at first by king Alfred, and afterwards by king 
Edgar and Edward the Confessor; each district mutually 
sacrificing some of its own special usages, in orfer that the 
i^hole kingdom might enjoy the benefit of one uniform and 
universal system of laws. But for reasons that have been 
now long forgotten, paiticular counties, cittes, towns, manors, 
and lordships, were very early indulged with the privilege of 
abiding by their own customs, in contradistinction to the rci^tof 
the nation at large : which privilege is confirmed to i\mh by 
several acts of parliament \ 

Such is the custom of gavelkind in Kent and some other 
}iarts of the kingdom (though perhaps It was also gener^ till 
the Norman conquest), which ordains, among other things, 
that not 'tj^ep'^ldest son only of the father shall succeed to his [ 75 ]} 
inheritance, but all the sons alike ; and that, though the an* 
cestor be attainted and hanged, yet the heir shall succeed to 
his estate, without any escheat to the lord. — Such 
custom that prevails in divers antient boroughs, and therefore 
called borough-english, that the youngest son #hall inherit the 
estate, in preference to all his elder brotliers. — Such is the 
custom in other boroughs that a widow shall^ entitled, for 
her dower, to all her husband’s lands; wllereas^at the common 
law she shall be endowed of one third part only. — Such also 
are the special and particular customs of manors, of which, 
every one has more or less, and which bind all the copyhold 
and customary tenants that hold of the said manors. — Such, 
likewise, is the custom of holding divers inferior courts, with 
power of trying causes, in cities and trading towns, the right 
of holding which, Mien no r^al grant can be shewn, depends 
entirdy upon imiSemorial and established usage. — Such, 
lastly, are many particular customs within ^ London, 

• JMSug. CAarf. 9 Hen.III. *c.9. — — sl.l. c.l. 2 ligand 
1 Edw III. St, 2. €.9. 5—14 Edw. III. 7 Hen.IV. c.l. 
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to trade, apprentices, wldow^' orphama, and a 
vaarietjr of other matters. All these are contrary the ge- 
neral law of the land, and are good only by special usage : 
thouah the customs of Lond^^are also confirmed by act qi 
parliament*. , ^ 

^ w < ' ^ 

t'l/.V >»'' , s “ -A. 

To this head may most prppi^n|yj^ referred a particular 
system of customs used only among one set of the king's sub- 
jects, called the custom of ihl^ban^'^^olr^.r mercatoria^ which, 
however different from the general ,riiles of the common law, 
is yet engrafted into it, and made a part of it ; being allowed, 
for the benefit of ^ade, to be of the utmost validity in all com- 
mercial transactions ; for it is a maxim of law, that cuilibet in 
sua arte credendu^ estJ* 


rules rdating to particular customs regard either the 
prtH^ of their existence ; their legality when proved ; or their 
n^al method of allowance. And first we will consider the 
rules 


76 ] As to gavelkind, and borough-english, the lakes par- 
ticular notice of them S and there is no occasion to prove that 
su^h customs actually exist, but only that the lands in question 
subject thereto. All other private customs must be par- 
tioiilarly pleaded S and as well the existence of such customs 
must be shewn, as that the thing in dispute is within the cus- 
tom alleged. (5) The trial in both cases (both to shew the 
' ^€Etistence of the custom, as, that in the manor of Sale 
- ** Jands shall desc^bd only to the heirs male, and never to the 
heirs female;” and also to shew, that the lands in question 
are within that manor”) is by a jui*^ of twelve men, and 
not by the judges; except the same particular custom has 
been before tried, determined, and recorded in the same 
court «. (6) 

‘ • 8 Rep. 250. Cro. Car. 347. Litt. § 265. 

^ Winch. 24. * Dr. & St.1.10. 

Co. Litt. 175. 

*c ' 

(5) Litt. «. 265. is no authority (or this position, which, howler, is true* 
See Cletnentt ¥* Scudamore, 1 Salk. 245. 

^ (6) It will ^^ seen by reference to the second volume, that 

there are many customs peculiar to the tenure in gavel*kinci|i and borough- 

• " epglish; 
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Tiif cujiloinf ^ Lond^ from all other| m ppinl 
trial : If the ^stence of the custom be brbuj^t in 

^on» it shall not be tried by a jury, but by certificate ir6i|i the 
lord ^e^yor and aldermen mouth of their recorder^; 

unl^^^ be such a custom a/l the corporation is itself inter- 
estoQ^^'iia a right of foi* then the law permits 

them not to certify ^ &i^ pWn behalf^. (7) 

a custom is i£ct^:^ly^ptoved to exist, the next in- 
quiry is into the legality/ of it ; for, if it is not a good custom, 
it ought to be no longer used ; ‘‘ Malus usiis abolendm esf* is 
an established maxim of tl»e law h. To make a particular cus- 
tom good, the following are necessary requisites : — 

4 

1. That it have been used so long, that the^nemory of man 
runneth not to the contrary. So that if any hUe can shew the 
beginning of it, it is no good custom. For which reason nQ 
custom can prevail against an express act of parliament ; sinoe |[ 77 
the statute itself is a proof of a time when such a custona did 

not exist K 

2. It must have been continued. Any interruption would 
cause a temporary ceasing : the revival gives it a new begin- 
ning, which will be within time of memory, and thereupQ|^i|e 
custom .will be void. But this must be understood with re^rd 
to an interruption of the right; for an interruption of the 
possession only, for ten or twenty years, vrill not destroy the 
custom As if the inhabitants of a parish haye a customary 
right of watering their cattle at a certain pool, the custom is 
not destroyed, thou^they do hot use it for ten years ; it only 

♦ Cro. Ciir.516. ' Co. Litt. 113. 1 15. 

s Hob.af. /5id.ll4. 

h Litt. § 4 Inst. 274, 

1 ^ 

engUsh ; the special descent of lands, so held, however, in the one case to 
all the males equally, and the ot£er to the youngest son alone, is consi- 
dered the essential custom, and it 1b of that only, that the position in the 
text is true. All the other peculiar customs, comprised undpr the general 
custom, must be specially pleaded. 1 Lev. p»80. Cro.C^. 562. 1 Siderf. \3B, 
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becomes iiioi*e cliffioilt to prove: tnK if 
discontinue f<^ a day, the custom is^quite st ^ 

-w 


3. It -must have been peaceably and acquiesced 
subject to contention and dispitteJ./ For as customs dsjM*’ 
original to common consent^, th^r l^ing immemorili^di^ 
puted, either at law or otherwise, ila pfQpf that such consent 
was wanting. 


. 4?, Customs must be reasonable^} dr, rather, taken negatively, 
they must not be unreasonable. Which is not always, as sir 
Edward Coke says to be understood of every unlearned 
man’s reason, but of artificial and legal reason, warranted by 
authority of law. Upon which account a custom may be good, 
though the particular reason of it cannot be assigned ; for 
it sufficeth, if no good legal reason can be assigned against it, 
Thus a custom in a parish that no man shall put his beasts 
into the common till the third of October, would be good ; 
and yet it would be hard to shew the reason why that day in 
particular is fixed upon, rather than the day before or after. 
But a custom, that no cattle shall be put in till the lord of the' 
manor has first put in his, is unreasonable, and therefore bad : 
for peradventure the lord will never put in his; and then the 
tenants will lose all their profits 


[ 78 ] 5, Customs ought to be certain, A custom, that lands 

shall descend to the most worthy of the owner’s blood, is 
void ; for how shall this worth lie determined ? but a custom 
to descend to the next male of the blood, exclusive of females, 
is certain, and therefore good A custqm to pay two pence 
an acre in lieu of tithes is good ; but t6 pay sometimes two 
pence and sometimes three pence, as the occupier of the land 
pleases, is bad for it’s uncertainty. Yet a custoi% to pay a 
year’s improved value for a fine on a copyhold estate is good ; 
though the value is a thing uncertain : 4jfor the value may at 
any time be ascertained ; and the maxim of law is id cehum 
est^ quod cerium reddi potest. 


^ Co. Litt.lH. 
* Liu. § 212. 

« Co. Liu, 62 . 


" Co. Copyh. § 33. 
« 1 Roll. Abr. 565. 
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by ecnweiit^ 4i^t be (when 
iWey<to>y^^ |Htd not left to the of %very 

rami whether he will use them or no* L Theiefbre a dtstom, 
the nthabitanlfl^idi^ be rated towanl the matntenance 
^^b^^fdge, wdl be good; bat a custom that every man is to 
conb^^te thereto at his own fd^ure, is idle and absurd, and 
indeed no custom at all* 


7 .' Lastly, cufstoms must be consistent with each other ; one 
custom cannot be set up in opposition to another. For if both ^ 
are really customs, then both are of equal antiquity, iind both 
established by mutual consent : which to say of contradictory 
customs is absurd. Therefore, if one man prescribes that by 
custom he has a right to have windows looking into another's 
garden ; the other cannot claim a right by custom to stop up 
or obstruct those windows : for these two contradictory customs 
cannot both be good, nor both stand together. He ought 
rather to deny the existence of the former custom **. (8) 


NEXT,'‘as to the allowance of special customs. Customs, in 

derogation of the common law, must be construed strictly. (9) 

Thus, by the custom of gavelkind, an infant of fifteen years 

may by one species of conveyance (called a deed of feoffinent) 79 

convey away his lands in fee simple, or for ever. Yet diis 

custom does not empower him to use any other conveyance, 

or even to lease them for seven years ; for the custom must be 

strictly pursued **. And, moreover, all special customs must 

« « 

P 9 Rep. 58. *1 Co. Copt $ 33. 


(s) This instance illiistrateji the rule perfectly well, hut the first part of 
it is not a custom properly taken, but a prescription. For the distinction, 
see vo1.ti. p.26S. . 

(9) But thot^ to be construed strictly, yet (says Lor4 Cpke) they are* 
not to be confined to literal interpretarion ; for if there be a custom 
wi^bin aiPy manor that cc^hold lands may be granted in feodo nmpUclt ^ 
th^jame custom th^ are grantable to one and the hrirs of his boi^^ (or 
for years, or any estate whatsoever* because^ c«i licet qw^ 

Met qm4 ntimit at nm ikcre* So if there •^hat 

landb may be granted for 1% by the saiae cu^jtoim they be ^ 
durante Rotate, but note eqnveno, because an efiite during wkfowbood 
is less^han an estate- fo* life* Copyholder. 8,35. 

j ^ 
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to tlie king’s prerogalive. (10) Thereforei if die king 
purdiases lands of the nature of gavelkind^ where alltlie sons 
inherit .equally ; yet, upon the king’s demise, his eldest son 
shall succeed to those lands alone And thus much Ibr die 
second part of the leges non scriptaty or those particular cus- 
toms which affect particular persons or districts only. 

in. The third branch of them are those peculiar laws 
^srhich by custom are adopted and used only in certain pecu- 
liar courts and jurisdictions. And by these I understand the 
civil and canon laws. 

It may seem a little improper at first view to rank these laws 
under the head of leges non scriptacy or unwritten laws, seeing 
|hey are set forth by authority in their pandects, their codes, 
and their institutions ; their councils, decrees, and decretals ; 
and enforced by an immense number of expositions, decisions, 
and treatises of the learned in both branches of the law. But 
I do this, after the example of sir Matthew Hale % because it 
is most plain, that it is not on account of their being written 
laws, that mther the canon law, or the civil law, have any 

Co. Liu, 15. » Hist. C. L. c.2. 


(I’O) This sentence is so worded, that it might lead to the erroneous 
nodoit of the king’a being able by his prerogative to controul the enjoy* 
inetit of the special customs, to which any of his subjects may have a legal 
right. In the sense in which the portion is true, it is equally true of the 
general customs or law of the land. It would have been better to treat 
this as part xrf a separate law, the Jus cororue, and as applicable to property 
in the crown ; the sum it is, that wherever either a general or a special 
custom of descents would operate so as to sever lands before held by the 
king, jure corontr from the person of the new king, there that custom ^n- 
not prevml, « for the crownc, and the lands, whereof the king is seised in 
jut^coronm, are concomitantia.** Thus, if the king dies, leaving two sons 
by diftbrent wives, and the elder having succeeded, and bavli^ been seised 
of lands in (ee, dies without issue, the younger will, with the crown, in- 
herit these lands, thou^ of the half-blood to the person last seised. So 
the Idng dies, leaving two daughters, the eldest will, with the crown, take 
all the hmds whereof he was seised in Jure corome and not as copar- 
cener with taster. These are two instances where ^ general custom 

ai r^ds siibiect^ will not prevail agaimt the Jns corona?. See Cb, 

Du. 15. 6. 
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diiUgation within this kii^om : neither do their * force and 
efficacy depend upon dieir own intrinsic authority ; which ia 
the case of our written laws, or acts of parliament. They 
bind not the subjects of England, because their materials were 
collected from popes or emperors, were digested by Justinian^ 
or declared to be authentic by Gregory. These considerations 
give them no authority here : for the legislature of England 
doth not, nor ever did, recognize any foreign power as su- 
perior or equal to it in this kingdom ; or as having the right 
to give law to any, the meanest of its subjects. But all die 
strength that either the papal or imperial laws have obtained [ 80 
in this realm (or indeed in any other kingdom in Europe) is 
only because they have been admitted and received by imme- 
morial usage and custom in some particular cases, and some 
particular courts ; and then they form a branch of the leges 
non scriptae^ or customary laws ; or else, because they are in 
some other cases introduced by consent of parliament, and then 
they owe their validity to the leges scriptae^ or statute law. 

This is expressly declared in those remarkable words of the 
statute25 Hen.VIIL c. 21. addressed to the king’sroyal majesty. 

— This your grace’s realm, recognizing no superior under 
‘‘ God but only your grace, hath been and is free from sub- 
jection to any man’s laws, but only to such as have been 
devised, .made, and ordained •within this realm for the 
wealth of the same ; or to such other as, by sufferance of 
your grace and your progenitors, the people of this your 
realm have taken at their free liberty, by their own consent, 
to be used among them : and have bound themselves by 
** long use and custom to the observance of the same ; not as 
^ to the observance of the laws of any foreign prince, poten- 
tate, or prelate ; but as to the customed and antient laws of 
^ this realm, originally established as laws of the same, by 
^ the said sufforance, consents, and custom; and none 
^ otherwise,’^ 

f 

Bv the civil law, absolutely taken, is generally understood 
the civil or municipal law of the Roman empire, as comprized 
in the institutes, the code, and the digest of the Emperor 
Justinian, and the novel constitutions of himself and some of 
his successors. Of which, as there will frequently be occasion 

G 2 
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to dte by way of illaRtrating our own laws, ' it may not 
be amks to gtre a short and general account* 

The Roman law (fbiinded first upon the regal constitutions 
of their antient kings, next upon the twelve tables of the decern-^ 
viri, then upon the laws^ statutes enacted by the senate or 
people, the edicts of the praetor, and the responsa prudentunh 
or opinions of learned lawyers, and lastly upon the imperial 
C ^1 ] decrees, or constitutions of successive emperors) had grown 
to so great a bulk, or, as Livy expresses it^ ^Hmmensus 
“ aliarum super alias aceroatarum legum cumulus^* that they 
were computed to be many camels* load by an author who 
preceded Justinian". This was in part remedied by the 
collections of three private lawyers, Gregorius, Hermogenes, 
.and Papirius; and then by the emperor Theodosius the 
3 rounger, by whose orders a code was compiled, A. D. 438, 

: being a methodical collection of all the imperial constitutions 
then in force : which Theodosian code was the only book of 
civil law received as authentic in the western part of Europe, 
till many centuries after ; and to this it is probable that tlie 
Franks and Godis might frequently pay some regard, in 
franiing legal constitutions for their newly erected kingdoms. 
For Justinian commanded only in the eastern remains of the 
empire: and it was under his auspices, that the present body 
of civil law was compiled arwl finished by Tribonian and other 
lawyers, about the year 533. 

t 

This consists of, 1. The institutes, which contain the 
elements or first principles of the Roman law, in four books. 
2. The digests, or pandects, in fifty books, containing the 
opinions and writings of eminent lawyers, digested in a sys- 
tematical method. A new code, or collection of imperial 
constitutions, in twelve books ; the lapse of a whole century 
leaving rendered the former code, of Theodosius, imperfect. 
4. The novels, or new constitutions, posterior in time to the 
other books, and amounting to a supplement to the code; con- 
taining new decrees of successive^ emperors, as new questions 
happened to arise. These form the body of Roman law, or 
corpus juris civilisj as published about the time of Justinian ; 

Taylor’s elements (rf* civil law, 17 . 


* I 3. c. 34. 
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which however fell soon into neglect and oblivion, till about 
the year 1 1 80, when a copy of the digests was found at Amalh 
in Italy : which accident, concurring with the policy of the 
RcMnan ecclesiastics ^ suddenly gave new vogue and auth«>^ 
rity to the civil law, introduced it into several nations, and 
occasioned that mighty inundation of voluminous comments, 
with which this system of law, more than any otlier, is now 
loaded. 


' The canon law is a body of Roman ecclesiastical law, re- 
lative to such matters as that church either has or pretends to 
have, the proper jurisdiction over. This is compiled from the - 
opinions of the ancient Latin fathers, the decrees of general 
councils, and the decretal epistles and bulls of the holy see. 
All which lay in the same disorder and confusion as the Ro- 
man civil law; till about the year 1151, one Gratlan, an 
Italian monk, animated by the discovery of Justinian’s pan- 
dects, reduced the ecclesiastical constitutions also into some 
method, in three books ; which he entitled concordia discor- 
dantium canonum^ but which are generally known by the name 
of decretum Gratiani, These reached as low as the time of 
pope Alexander III. The subsequent papal decrees, to the 
pontificate of Gregory IX., w ere published ju much the same 
method, under the auspices of that pope, about the year 1230, 
in five books ; entitled deerdalia Gregorii noni. A sixth book 
was added by Boniface VIII. about the year 1298, which is 
called sej:tus decretalium. The Clementine constitutions, or 
decrees of Clement V., were in like manner authenticated in 
1317 by bis successor John XXII.; who also published twenty 
constitutions of his own, called the extravagantes Joamis : all 
which in some measure answer to the novels of the civij law. 
To these have been since added some decrees of later popes, 
in five books, called extravagantes communes. And all these 
together, Gratian’s decree, Gregory’s decretals, the sixth de- 
cretal, the Clementine constitutions, and the extravagants of 
John and his successors, form the corpus juris canqnkh ok 
body of the Roman canoa law. ^ 


[ 82 


w j 1, page 18, 
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Bl&siDES these pontifical collections, which during the 
times of popery were received as authentic in this island as 
well as in other parts of Christendom, there is also a kind of 
national canon law, composed of legatine and provincial con- 
stitutions, and adapted only to the exigencies of this dhurch 
[ fiS ] and kingdom. The legatine constitutions were ecclesiastical 
laws, enacted in national synods, held under the cardinals 
Otho and Othobon, legates fi-om pope Gregory IX. and pope 
Clement IV. in the reign of king Henry III., about the years 
1220 and 1268. The prooincicU constitutions are principally 
the decrees of provincial synods, held under divers arch- 
bishops of Canterbury, from Stephen Langton in the reign 
of Henry III. to Henry Chichele in the reign of Henry V.; 
and adopted also by the province of York* in the reign 
of Henry VI. At the dawn of the reformation, in the reign 
of king Henry VIII. it was enacted in parliament^ that a re^ 
view should be had of the canon law ; and, till such review 
should be made, all canons, constitutions, ordinances, and 
synodals provincial, being then already made, and not re- 
pugnant to the law of the land or the king’s prerogative, 
shotild still be used and executed. And as no such review 
has. yet been perfected, upon this statute now depends the 
authority of the canon law in England. (11) 

* Bum’s eccl. law, pref. viii. y Statute 25 Hen. VI 1 1. c.l9. ; re- 

vived and confirmed by 1 Ellz. c.l. 


(ll) It is questionable whether this is correctly laid down. The 
25 H. 8. c. 19. 8.2. and 7th., which are the clauses referred to by the 
author, appear to relate only to such canons, constitutions, and ordinances 
as had theretofore been made by the clergy of this realm. The second em- 
powered the king to appoint thirty-two commissioners, to view, search, 
and examine, the said canons, &c.; and the seventh provides that such 
canons, constitutions, ordinances, and synodals provincial, which be not 
€ontrariant,&c. to the law8,&c. of this realm, nor to the damage. See, of 
the king's prerogative royal, shall now be still U8ed,&c. as they were ^orc 
the making of tiiis act, tdl such time as they be viewed, &c. by the said 
thirty-two persons. The word such in this clause, is equivalent only to 
tmd, for the canons refened to are to be used only till the review made 
by the commissioners, which review was only to extend to the canons made 
by the English clergy. It should seem, then, thi^ this statute did not provide 
even for the temporary use of the Roman ecclesiastical law; but the 
Hen. 6 . c. 16. did, for in a similar clause to the one just dted, it men- 
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As for the canons enacted by the clergy under James I. 
in the year 160 « and never confirmed in parliamenty it has 
been solemnly adjudged, upon the principles of law and the 
constitution, that where they are not merely declaratory of 
the antient canon law, but are introductory of new r^ula^ 
tions, they do not bind the laity * whatever regard the clergy 
may think proper to pay them. 


There are four species of courts, in which tlie civil and 
canon laws are permitted (under different restrictions) to be 
ilsed. 1. The courts of the archbishops and bishops, and 
their derivative officei's, usually called, in our law, courts 
Christian, curiae christianitatis^ or the ecclesiastical courts. 
2. The military courts. 3. The courts of admiralty. 4. The 
courts of the two universities. In all, their reception in 

* Stra. 1057. 


tions not only the canons, &c. synodal or provincial, but also "other eccle- 
siastical laws or juriscUctions spiritual.’* The 25Hen.8. c. 19. was re- 
pealed in terms by the 1 & 2Ph.& M. c.8., and revived in terms by 
1 Eliz. c. 1 . The passage in the text, therefore, is correct, as far as regards 
what the author calls the " national canon law.** The 55 Hen. 8. c. 16. is 
not repealed in terms by the 1 & 2Ph. & M. c.8.; but the 24th section 
of that statute, makes utterly void all clauses, &c. of every other statute, 
made since the 20 Hen. 8. " against the supream authority of the pqpe’s 
holiness,” &c., or containing any other matter of the same effect only, that 
is repealed in any of the statutes aforesaid, (i,e. the statutes repealed by 
that act). If the general words of this clause repealed the 55 Hen. 8. 
c. 16., and it is hard to conceive why the 25 Hen. 8. was repealed, if the 
55th was not intended to be repealed also; then it was not revived 
by the 1 Eliz. c. 1 for it is certmnly not revived by it in terms, and 
the 15th section of that act provides that all statutes repealed by 
1 & 2 Ph. & M., and not " speci^dly mentioned and revived in this act, 
shall stand, remain, and be repealed and void.** 

If, then, the use of the Roman canon law is not permitted by the 
25 H. 8., and the 55H.8., which permits it, be repealed, a curious ques- 
tion arises by what authority it is now used in the face of the prohibitory 
clause, in the first section of 25 Hen. 8., which enacts that the clergy, ne 
any of them, thenceforth shall presume to attempt, allege, claim, or put 
in ure any constitutions, or ordinances, provincial or synodal, or jMer 
camnu, * * * upon pain of imprisonment and fine at the king*8 will. 

1 should observe, however, that Lord Hardwicke delivering the judg* 
ment of the court in the case of Middleton and Ux, v. Str. 1060. 

certainly speaks of the 55Hen.8. c.l6. a) a subsisting' statute; though 
his attention does not seem to have been drawn particuiarly to the point. 

G 4 
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genml) and the difierent degrees of that rec^>tioii» are 
grounded entirely upon cu^m ; corroborated in the latter 
[ ] instance by act of parlfament, ratifying those charters which 

confirm the cu^mary law of the universities. The num 
minute consuleratbn of these wdl fall propeiiy undi^ that part 
of these commentaries which treats of the jurisdiction of courts* 
It will suffice at present to remark a few particulars relative to 
them all, which may serve to inculcate more stron^y the 
doctrine laid down concerning them^. 

■K 

!• And, first, the courts of common law have the super- 
intendency over these courts ; to keep them within their 
jurisdictions, to determine wherein they exceed them, to 
restrain and prohibit such excess, and (in case of contumacy) 
to punish the officer who executes, and in some cases the judge 
who enforces, the sentence so declared to be illegal. 

2, The common law has reserved to itself the exposition 
of all such acts of parliament as concern either the extent 
of these courts, or the matters depending before them. And, 
therefore, if these courts either refuse to allow these acts of 
parliament, or will expound them in any other sense than 
what the common law puts upon them, the king’s courts at 
Westminster will grant prohibitions to restrain and controul 
them. 


3. An appeal lies from all these courts to the king, in the 
last resort: which proves that the jurisdiction exercised in 
them is derived from die crown of England, and not from 
any foreign potentate, or intrinsic authority of their own. — 
And, from these three strong marks and ensigns of superi- 
ority, it spears beyond a doubt, that thte civil and canon laws, 
admitted in some cases by custom in some courts, are 
subordinate, and leges sub gravim i lege : and that, thus 
admitted, restrained, altered, new-modelled, and amended, 
they are by no means with us a distinct independent species, 
of laws, but ate inferior branches of the customary or un- 
written laws of England, properly called the kin^s eccle- 

« 

» — 

* Hale Hist e. 2. . ' ^ 
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siasti)oa4 the kk^s milUary, the ktng^ maritiine, or the king’s 
acadraikal laws. 

* 

Lst us next proceed to the leges scripiae^ the written laws C 
of the kingdom ; which are statutes, acts, or edicts, made by 
the king’s majesty, by and with the advice and consent of 
the lords spiritual and temporal, and commons, in parliament 
assemUed^. The oldest of these now extant, and printed in 
our statute books, is the famous magna charta^ as confirmed 
in parliament 9 Hen. III. : though doubtless there were many 
acts before that time, the records of which are now lost, and 
the determinations of them perhaps at present currently re^ 
ceived for the maxims of the old common law. 

The manner of making these statutes will be better coii«* 
sidered hereafter, when we examine the constitution of par-* 
liaments. At present we will only take notice of the different 
kinds of statutes ; and of some general rules with regard to 
their construction 

First, us to their several kinds. Statutes are either ge- 
fieral or special^ public ovp'ivate^ A general or public act is an 

** S Rep. 20. in imitation of all which, we stiU call 

^ The method of citing these acts of some of our old statutes by their initial 
parliament is various. Many of our an- words, as the statutes quia emptwcMr 
tient statutes are called after the name of and that of circufnspeci^ agcOis. But 
tlie place where the parliament was held the most usual method of citing them, 
that made them ; as the statute of Mer- especially since the time of Edward the , 
ton and Marleberge, of Westminster, second, is by naming the year of .the 
Gloucester, and Winchester. Others king’s reign in which the statute waa 
are denominated entirely from their sub- made, together with the chapter or 
ject ; as the statutes of Wales and Ire- particular act, according to its numeral 
land, the articuli eleri, and the praeroga- order, as 9 Geo. 1 1, c. 4. For all the 
tiva regis. Some are distinguished by acts of one session ofparliameat tdien 
their initial words, a method of citing together make properly but one statute ; 
very andent ; being used by the Jews in and therefore when two sesdoos, have 
denominating the books of the penta- been held in one year, we usually men* 
teuch ; by Christian church in distin* don stat.* 1 * or 2. Thus the bill of 
guishiiig' their hyipiis and divine offices ; rights is cited, as 1 W. Cb M. st 2. c. SL 
by the Romai|k|IS in. describing their pa-, signifying that it is the. seeamdi ebaptmr 
pid bulls ; and _in shc^ by the whole or act, of the second statn^ ^ the 
body of andent civibans and canonist, laws ipade in the second neniiiin of par* 
among whom thif method of citadon ge- liament in the Rrst year of king William 
^nerally prevailed, not only with regard and gueen Mary, 
to chapters, but inferior sections also ; 
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univmdi rule, that regards the whole commuDity ; and of 
[ 86 ] thk the courts of law are bound to take notice judicially and 
tx officio ; without the statute being particularly pleaded, or 
formally set forth by the party who claims an advantage under 
it l^iecial or private acts are rather exceptions than rules, 
being those which only operate upon particular persons, and 
private concerns: such as the Romans entitled senates decreta 
in contradistinction to the senatHs consulta^ which regarded 
tlie whole community^: and of these (which are n(A pro- 
mulgated with the same notoriety as the former) the judges 
are not bound to take notice, unless they be formally ^wn 
and pleaded* Thus, to shew the distinction, the statute 
13 Eliz. c. 10* to prevent spiritual persons from making leases 
for longer terms than twenty-one years, or three lives, is 
a public act ; it being a rule prescribed to the whole body of 
spiritual persons in the nation: but an act to enable the 
bishop of Chester to make a lease to A. B. for sixty years, is 
an exception to this rule ; it concerns only the parties and 
the bishop’s successors, and is therefore a private act. 

Statutes also are either declaratory of the common law, 
or remedial of some defects therein. Declaratory, where 
the old custom of tlie kingdom is almost fallen into disuse, or 
become disputable ; in which case the parliament has thought 
prbper, in perpetuum rei testimoniimy and for avoiding all 
doubts and difficulties, to declare what the common law is 
and ever has been. Thus the statute of treasons, 25 Edw. III. 
St 5. cap. 2. doth not make any new species of treasons; but 
only, for the benefit of the subject, declares and enumerates 
those several kmds of ofiences which before were treason at 
the commmi law. Remedial statutes are those which are 
made to supply such defects, and abridge such superfluities, 
ia the common law, as arise either from the general imperfec- 
tim of all human laws, firom change of time and circum- 
stances, from the mistakes and unadvised determinations of 
unlearned (or even learned) judges, or fi'om any other cause 
whatsoever. And this being done, eidier by enlarging the 
Common law where it was too narrow and circumscribed, or 
[ 87 ] by restraining it where if was too lax and luxuriant, hath oc- 


^ Grmvtn, Orig* 1. §24. 
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cftsicHied another subordinate division of remedial acts of par* 
liameut into enlarging and restraining statutes. To instance 
agiun in the ease of treason. Clipping the current coin oS 
the kingdom was an ofience not sufficiently guarded i^;ainst 
by the common law : therefore it was thought expedient 
by statute 5 Eliz. c. 1 1. to make it high treason, which it was 
not at the common law; so that this was an enlarging sta- 
tute (12). At common law also spiritual corporations might 
lease out their estates for any term of years, till prevented 
by the statute 13 Eliz. before mentioned: this was therefore 
a restraining statute. 

Secondly, the rules to be observed with regard to the 
construction of statutes are principally these which follow: 

1. There are three points to be considered in the con- 
struction of all remedial statutes ; the old law; the mischief, 
and the remedy: that is, how the common law stood at the 
making of the act; what the mischief was, for which the 
common law did not provide; and what remedy the parlia- 
ment have provided to cure this mischief. And it is the busi- 
ness of the judges so to construe the act, as to suppress the 
mischief and advance the remedy Let us instance again in 
the same restraining statute of 13 Eliz. c. 10. By tlie com- 
mon law, ecclesiastical corporations might let as long leases 
as they thought proper : the mischief was, that they let long 
and unreasonable leases, to the impovel’ishment of their suc- 
cessors : the remedy applied by the statute was by making 
void all leases by ecclesiastical bodies for longer terms than 
three lives or twenty-one years. Now in the construction of 
this statute it is held, that leases, though for a longer time, 
if made by a bishop, are not void during the bishop^s con- 
tinuance in his see ; or, if made by a dean and chapter, they 
are not void during the continuance of the dean ; for the 

* 3 Rep.7. Co.Litt.ll. 


(12) This is hardly an exact instance of an adai^ng statute; it would 
have been more f^poute to have mentioned the statute ofthe 32Hen.8. 
e. 28. which empowers certain persons to make certain leases, which they 
could not do before, and to have placed it in contrast with the instance 
immediately following of queen EUxhbeth’s restraining statute. 
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act vfBS made for the bcsiefit and protection of the successor ^ 
The mischief is therefore suiBciently suppressed by vacating 
them after the determination of the interest of the grantors ; 

8B 3 but the leases, during their ^continuance, being not within the 
mischief are not within the remedy. 

2. A STATUTE, which treats of things or persons of an 
inferior rank, cannot, by any general words be extended to 
those of a superior. So a statute, treating of deans, pre* 

bendaries, parsons, vicars, atid others^ hofcing spiritual 

motion^^ is held not to extend to bishops, though they 
have spiritual promotion; deans being the highest persons 
named, and bishops being of a still higher order 

3. Penal statutes must be construed strictly, llius the 
statute 1 Ed w. VI. c. 1 2. having enacted that those who are 
convicted of stealing Irorses should not have the benefit of 
clergy, the judges conceived that this did not extend to him 
that should steal but one Aorse, and therefore procured 
a new act for that purpose in the following year**. And, to 
come nearer our own times, by the statute 14* Geo. 11. c.6. 
stealing sheep, or other cattle^ was made felony without benefit 
of clergy. But these general words, “ or other cattle,” being 
looked upon as much too loose to create a capital offence, 
the act was held to extend to nothing but mere sheep. And 
therefore, in the next session, it was found necessar}’ to make 
another statute, 15 Geo. II. c. 34*., extending the former to 
bulls, cows, oxen, steers, bullocks, heifers, calves, and lambs, 
by name. 

4. Statutes against frauds are to be liberally and be- 
neficially expounded. This may seem a contradiction to the 
last rule ; most statutes against frauds being in their conse- 
quences penal. But this difference is here to be taken: 
where the statute acts upon the oflender, and inflicts a pe- 
nalty, as the pillory or a fine, it is then to be taken strictly : 
but when the statutes act upon the offence, by setting aside 
the fraudulent transaction, . here it is to be construed liber^ly. 

» Co.Litt.45, 3Rep.<,p. 10 Rep*58. ** 2^ S Ed. VI. c. 33. Bac. EUm. 

•a Rep. 46. C.12. 
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Upon this footing the statute of 13 Eliz«€. 5. which avmds 
fdl gifts of goods, made to defraud creditors and ctherSf 
was held to extend by the g^eral words to a mode to [ 39 
ddraud the queen of a forfeiture K 

5. One part of the statute must be so construed by another, 
that the whole may (if possible) stand : ut res tnagis valeat^ 
quant pereat. As if land be vested in the king and his heirs 
by act of parliament, saving the right of A ; and A has at 
that time a lease of it for three years ; here A shall hold it 
for his term of three years, and afterwards it shall go to the 
king. For this interpretation furnishes matter for every 
clause of the statute to work and operate upon. But, 

6. A SAVING, totally repugnant to the body of the act, is 
void. If therefore an act of parliament vests land in the 
king and his heirs, saving the right of all persons whatsoever ; 
or vests the land of A in the king, saving the right of A : in 
either of these cases the saving is totally repugnant to the 
body of the statute, and (if good) would render the statute of 
no effect or operation ; and therefore the saving is void, and 
the land vests absolutely in the king*'. 

7. Where the common law and a statute differ, the com- 
mon law gives place to the statute ; and an old statute gives 
place to a new one. And this upon a general principle of 
universal law, that “ leges posteriores priores contrarias ahro^ 

gant:"** consonant to which, it was laid down by a law of 
the twelve tables at Rome, that quod populus poslr&mum 

jussity id jus ratum estoJ* But this is to be understood ‘ 
only when the latter statute is couched in negative terms, or 
where it’s matter is so clearly repugnant, that it necessarily 
implies a negative. As, if a former act says, that a juror upon 
such a trial shall have twenty pounds a-year ; and a new 
statute afterwards enacts, that he shall have twenty marks : 
here the latter statute, though it does not express, yet neces- 
sarily implies a negative, and virtually repeals the former. 

For if twenty marks be made a qualification sufficient,, the 
former statute which requires twenty pounds is at an end K 

‘ 3 Hep. 82. ^ 1 Rep. 47. ’ Jenk. Cent. 2. 73. 
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But if botb acts be merely affirmative^ and the substance 
sudi ^at both may stand together, here the latter does not 
repeal the former, but they shall both have a concurrent effi* 
cacy* If by a former law an offence be indictable at the 
quarter-sessions; and the latter law makes the same offence 
indictable at the assizes : here the jurisdiction of the sessions 
is not taken away, but both have a concurrent jurisdiction, 
and the offender may be prosecuted at either : unless the 
new statute subjoins express negative words, as, that the 
offence shall be indictable at the assizes, and not elsewhere 

8, If a statute, that repeals another, is itself repealed af- 
terwards, the first statute is hereby revived, without any 
formal words for that purpose. So, when the statutes of 26 
and 85 Henry VIII., declaring the king to be the supreme 
head of the church, were repealed by a statute 1 and 2 Philip 
and Mary, and this latter statute was afterwards repealed by 
an act of 1 Eliz., there needed not any express words of revival 
in queen Elizabeth’s statute, but these acts of king Henry 
were impliedly and virtually revived (18). 

9. Acts of parliament derogatory from the power of sub- 
sequent parliaments bind not. So the statute llHen.VlI. 
c.i. which directs tliat no person, for assisting a king de facto^ 
shall be attainted of treason by act of parliament or other- 
wise, is held to be good only as to common prosecutions for 
high treason ; but wUl not restrain or clog any parliamentary 
attainder Because the legislature, being in truth the sove- 
reign power, is always of equal, always of absolute authority : 
it acknowledges no superior upon earth, which the prior legis- 
lature must have been, if its ordinances could bind a sub- 
sequent parliament. And upon the same principle Cicero, in 

UBep.SS. *4lnst.S25. • IWd. 43. 

la the instance here put, the author is fully borne out by the autho- 
rity which he quotes ; but I believe it will be found upon reference to the 
statutes, that though the two statute of Hen. a. are repealed by the 
statute of Philip and Mkry, they are neither impliedly nor in terms revived 
by that of Elisabeth ; for they are not revtv^ in terms by it, add. the 
18 th seetioa of that act cottfSrms the repeal of all acts repealed by the 
statute of Ph. & M., and not specially mentioned and revived” by 
itself. 
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bis letters to Atticus, treats with a proper contempt those 
restraining clauses, which endeavoui*ed to tie up tlie liands of 
succeeding legislatures. “ When you repeal die law itself,’’ 
says be, you at the same time repeal die prohibitory clause, 
which guards against such repeal 


10. Lastly, acts of parliament that are impossible to be 
performed are of no validity ; and if there arise out of them 
collaterally any absurd consequences, manifesdy contradictory 
to common reason, they are, witii regard to those collateral 
consequences, void. I lay down the rule with diese restric- 
tions ; though I know it is generally laid down more largely, 
that acts of parliament contrary to reason are void. But if 
the parliament will positively enact a thing to be done which 
is unreasonable, I know of no power in the ordinary forms of 
the constitution, that is vested with authority to control it : 
and the examples usually alleged in support of this sense of 
the rule do none of them prove, that where the main ol^ect 
of a statute is unreasonable, the judges are at liberty to reject 
it; for that were to set the judicial power above that of the 
legislature, which would be subversive of all government. 
But where some collateral matter arises out of the general 
words, and ha^^ens to be unreasonable ; there the judges are 
in decency to conclude that this consequence was not fore- 
seen by the parliament ; and therefore they are at liberty to 
expound the statute by equity, and only quoad hoc disregard 
it. Thus, if an act of parliament gives a man power to try 
all causes that arise within his manor of Dale ; yet if a cause 
should arise in which he himself is party, the act is construed 
not to extend to that, because it is unreasonable that any man 
should determine his own quarrel % But, if we could con- 
ceive it possible for the parliament to enact, that he should 
try as well his own causes as those of other persons, there is 
no court that has power to defeat the intent of the l^udature, 
when couched in such evident and express words as leave no 
doubt whether it was the intent of the legislature or no. 

These are the several grounds of the laws of Enghmd : 
over and above which, equity is also frequently cidled in to 

P Cum Ux ahrogatUTf iXLud ipsutu ^ 8 R^.118, 
cUtrogatUTf quo non earn nbrogart o / mv . 
teat^ 
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assist, to tnoderate^ and to eicplain diem. What equity is, 
and how impossible in it’s very essence to be reduced to stated 
rulesi hath been shewn in the preceding section* 1 shall 
therefore only add, that (besides the liberality of smtiment 
with which our common law judges interpret acts of parlia- 
ment, and such rules of the unwritten law as are not of a 
positive kind) there are also peculiar courts of equity esta- 
bUshed for the benefit of the subject ; to detect latent frauds 
and concealments, which the process of the courts of law is 
not adapted to reach ; to enforce the execution of such matters 
of trust and confidence as are binding in conscience, though 
not cognizable in a court of law ; to deliver from such dan- 
gers as are owing to misfortune or oversight ; and to give a 
more specific relief, and more adapted to the circumstances of 
the case, than can always be obtained by the generality of the 
rules of the positive or common law. This is the business of 
our courts of equity, which however are only conversant in 
matters of property. For the freedom of our constitution 
will not permit, that in criminal cases a power should be 
lodged in any judg^ to construe the law otherwise than ac- 
cording to the letter. This caution, while it admirably pro- 
tects the puUic liberty, can never bear hard upon individuals. 
A man cannot suffer more punishment than the law assigns, 
but he may suffer less. The laws cannot be strained by par- 
tiality to inflict a penalty beyond what the letter will warrant; 
but, in cases where the letter induces any apparent hardship, 
the crown has the power to pardon. 
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•pHE kingdom of England, over which our municipal 
laws have jurisdiction, includes not, by the common 
law, either Wales, Scotland, or Ireland, or any other part of 
the king^s dominions, except the territory of England only. 
And yet the civil laws and local customs of this territory do 
now obtiun, in part or in all, with more or less restrictions, 
in these and many other adj^ent countries ; of which it will 
be proper first to take a review, before we consider the king- 
dom of England itself, the original and proper subject of 
these laws. 

Wales had continued independent of England, uncon- 
quered and uncultivated, in the primitive pastoral state which 
Caesar and Tacitus ascnbe to Britain in general, for many 
centuries : even from the time of the hostile invasions of the 
Saxons, when the antient and Christian inhabitants of the 
island retired to those natural intrenchments, for protec- 
tion from their pagan visitants. But when these invaders 
themselves were converted to Christianity, and settled into 
regular and potent governments, this retreat of the antient 
Britons grew every day narrower; they were over-run by 
little and little, gradually driven from one fastness to another, 
and by repeated losses abridged of their wild independence. 
Very early in our history we find their princes ddng hdmage 
to the crown of England ; till at length in the reign of 
]Eldward the first, vfio may justly be styled the conqueror of 
Waks, Ae line of their antient princes was «d9olished, and thp 
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king of England’s eld<^t son became, as a matter of course ( 1 ) 
their titular prince ; the territory of Wales being then en- 
tirely re-annexed (by a kind of feodal resumption) to the do- 
minion of the crown of England*; or, as the statute ( 2 ) of 
Rhudlan*^ expresses it, terra Walliae cum incolis suisy prius 
“ regi jure Jeodali sutjecta^ (of which homage was the sign,) 
jam in proprietatis dominium totaliier et cum integritate con-- 
“ ^nersa est^ et coronae rcgni Angliac ianquam pars corporis ^us^ 
dem annexa et unitaJ' By the statute also of Wales very 
material alterations were made in divers parts of their laws^ 
so 08 to reduce them nearer to the English standard, especially 
in the forms of their judicial proceedings : but they stili 
retained very much of their original polity ; particularly their 
rule of inheritance, viz. that their lands were divided equally 
among all the issue male, and did not descend to the eldest 
son alone. By other subsequent statutes tlieir provincial im- 
munities were still farther abridged : but the finishing stroke 
to their independency was given by the statute 27 Hen. VIII. 
c. 26 . which at the same time gave the utmost advancement 
to their civil prosperity, by admitting them to a thorough 
communication of laws with the subjects of England. Thus 
were this brave people gradually conquered into the enjoy- 
ment of true liberty ; being insensibly put upon the same 

Vaugh. 400. ** 10 Edwr. I. *^12 Edw. I, 


(1) See post, p.224. 

(2) The 10 Edw. 1. which is called the statute of Roteland, Hotldand, 
Rudhlan or Rhyddlan, and which appeal’s to have been only an order in 
council made by the king (and therefore so denominated), at Rhudhlan, or 
Rhydhlan in Flintshire, has nothing to do with Wales ; and the author has 
probably been led into the false reference by the fact that the statutum 
WalUte 12E.1. boars date at the same place. This also^Mr. Barrington in^ 
forms us is no statute, but a set of regulations made by the king in couned 
for the government of Wales. In order to make these, the king, the year 
before, had caused enquiries, tqion oath, as to the existing laws and con> 
stitutions of Wales, to be made before certaiti commissioners with the 
bi^op of St. David^s for their president. The returns of these commis- 
aioneirs are printed in the appendix to Hoel Dda*s Laws. Barringtons^ 
Observ. p. ISO. 4th Edition. 

The terms of the commission are built upon that alleged supremacy 
over Wales, which is mentioned in the text. The commissioners were to 
enquire per qwu leges^ et per quae coneuetwUnes anteceesores ncfftri regee 
'rqgere consueverant principem WdlHof, et baronee Waleneee WaUiee et paret 
guoe^ H idioe tisfertores, et eorum paree. See B. V. Coude, sBurr* 851* 
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footing, and made fellow-cidzens with their conquerors. A 
generous method of triumph, whiciv the republic of Rome 
practised with great success, till she reduced all Italy to her 
obedience, by admitting the vanquished states to partake of 
the Roman privileges. (S) 

It is enacted by this statute 27 Hen. VIIL 1, That the 
dominion of Wales shall be for ever united to the kingdom 
of England. 2. That all Welshmen born shall have the same 
liberties as other the king’s subjects. 3, That lands iiv Wales 
shall be inheritable according to the English tenures and rules 
of descent. 4. That the laws of England, and no other, shall 
be used in Wales: besides many other regulations of the police [ 95 ] 
of the principality. And the statute of 34* & 35 Hen. VIIL 
c. 26. confirms the same, adds further regulations, divides it 
into twelve shires and, in short, reduces it into the same 
order in which it stands at this day ; differing from the king* 
dom of England in only a few particulars, and those too of 
th^ Biiture of privileges, (such as having courts within itself, 
ind^mdent of the process of Wcstminster-hall), and some 
other immaterial peculiarities, hardly more than are to be 
found in many counties of England itself. 

The kingdom of Scotland, notwithstanding the union of 
the crowns on the accession of their king James VI. to that 
of England, continued an entirely separate and distinct king- 
dom for above a century more, though an union had been 
long projected ; which was judged to be the more easy to 
be done, as both kingdoms were antiently under the same go- 
vernment, and still retained a very great resernblaiKe, though 
far from an identity in their laws. By an act of parliament 
1 Jac. I. c. 1. it Ls declared that these two mighty, famous, 
and antient kingdoms were formerly one. And sir .Edward 

This is stated rather too generally. It is true that Rome greatly 
increased her strei^^pi in the very early periods of her histoiy by ad- 
raitti|ig to the rights of citizenship, or rather by forcibly transplantiag 
from their own country to Rome, the inhabitants of Alba and some of the 
conquered Sabines ; but it b so far from being correct that she conquered 
all Itily by admitting the vanqubhed states to partake of her privileges* 
that the memorable Italian war was provoked by the refusal of 

the Romans to admit their Italian subjects, or allies as they'wei^Mlled, to 
the full rights of Roman citizenship- 
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Cake cAserves^ haw marvellous a conformity there was, not 
only in the religion and language of the two nations, but also 
in ^eir antient laws, the descent of the crown, their parlia* 
ments, their titles of nobility, their officers of state and of 
justice, their writs, their customs, and even the language of 
their laws. Upon ‘which account he supffoses the common 
law of each to have been originally the same ; especially as 
thw most antient and authentic book, called regiam majcsta- 
/cm, imd ccmtaining the rules of their antient common law, is 
extremely similar to that of Glanvil, which contains the prin- 
ciples of as it stood in the reign of Henry II* And the 
many diversities subsisting between the two laws at present, 
may be well enough accounted for, from a diversity of prac- 
tice in two large and uncommunicating jurisdictions, and 
from the acts of two distinct and independent parliaments, 
which have in many points altered and abrograted the old 
common law of both kingdoms. 

r 9(5 ] However, sir Edward Coke, and die politicians of that 
dme, conceived great difficulties in carrying on the projected 
union: but these were at length overcome, and the great 
work was happily effected in 1 707, 5 & 6 Anne ; when 
twenty-five articles of union were agreed to by the parliaments 
of both nations ; the purport of the most considerable being 
as follows : 

1. That on the first of May 1707, and for ever after, 
the kingdoms of Englmid and &odand shall be united into 
one kingfkxn, by the name of Great Britain. 

m 

/ 

\ 

2. The succession to the monarchy of Great Britain shall 
be the same as was before settled with regard to that of 
England. 


3. The united kingdom shaU be represented by one par- 
liament. 

4. There shidi be a communication of all rights and pri- 
idlegea between the subjects of both kingdoms, except where 
^ is otherwise agreed. 


^ 4 Inst. S46. 
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9. When Enj^and raises 2,000,000/. a land tax, Sco^ 
land shall raise 48,000/. 

I69 17. The standards of tlie coui, of weights^ and of 
measures, shall be reduced to those of England, througboot 
the united kingdoms. 

18 , The laws relating to trade, customs, and the excise, 
shall be the same in Scotland as in England. But all the other 
laws of Scotland shall remain in force: though alterable 
by the parliament of Great Britain. Yet with ^is cmition : 
tliat laws relating to public polic}^ are alterable at the dis- 
cretion of the parliament ; laws relating to private right are 
not to be altered but for the evident utility of the people of 
Scotland. 

% 

22. Sixteen peers are to be chosen to represent the peer- [ 
age of Scotland in parliament, and forty-five members to 
sit in the house of commons. (4?) 

23. The sixteen peers of Scotland shall have all privileges 
of parliament; and all peers of Scotland shall be peers of 
Great Britain, and rank next after those of the same degree 
[in England] at the time of the union, and shall have all 
privileges of peers, except sitting in the housd of lord^ atid 
voting on the trial of a peer. 

These are the principal of the, twenty-five articles of 
union, which are ratted and confirmed by the statute 5 Ann. 
c. 8., in which statute there are also two acts of parliament 
recited ; the one of Scotland, whereby the church of Scot- 
land and also the four universities of that kingdom, are esta- 

(4) The words of the article are " of the pe6rs of Scotland at the Unit of 
the unimiy dxteen shall be the number to sit, &c. and the Words of the 
Scotch Act incorporated into the sAnn. c.8., and recited in 8.12. are^that 
the said sixteen peers, &c. shall be named by the said peers of Scotland 
whom they represent, &c.” fii consequence of these expressions itig 
crown cannot create a new Scotch peerage with the elective right, as it 
would be an intrusion on the ri^ts of the existing electors ; and there- 
fore, I believe, Scotch peers are never made, except in the case of tho 
younger branches of the Iloyal Fanuly; though extinct peerages are re* 
vived, or forfeited ones restored. 

H 3 
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blidied for ever, and all succeeding sovereigns fat dwir ac- 
cessions] are to take an oath inviolably to maintain the saifae ; 
the other of England, 5 Ann- c. 5., whereby the acts of unifor- 
mity 13 Eliz. and 13 Car. II. (except as the same had been 
altered by parliament at that time) and all other acts then in 
force for the pi*eseryation of the church of England, are de- 
clared perpetual ; and it is stipulated that every subsequent 
king and queen shall [at their coronations] take an oath in- 
violably to maintain the same within England, Ireland, Wales, 
and the town of Berwick-iipon-Xweed. And it is enacted, that 
these two acts shall for ever be observed as fundamental 
and essential conditions of the union.’* 

Upon these articles and act of union, it is to be observed, 
1. That the two kingdoms are now so inseparably united, that 
nothing can ever disunite them again ; except the mutual con- 
sent of both, or the successful resistance of either, upon appre- 
hending an infringement of those points which, when they 
were separate and independent nations, it was mutually stipu- 
lated should be ‘‘ fundamental and essential conditions of the 

union 2. That whatever else may be deemed ‘‘ fun- 

* It may justly be doubted, whether To illustrate this matter a little far- 
even such an infringement (though a tlier ; an act of parliament to repeal or 
numifest breach of good faith, unless done alter the act of uniformity in £ngland, 
upon (he most pressing necessity) would or to establish episcopacy in Scotland, 
of itself dissolve the union ; for the liare would doubtless in point of authority be 
idea of a state, without a power some- sufficiently valid and binding ; and,not- 
where vested to alter every part of it’s withstanding such an act, the union 
laws, is the height of political absurdity, would continue unbroken. Nay, each 
The truth seems to be, that in such an of these measures might be safely and ho- 
inemrporaie uniem (which is well distin- nourably pursued, if respectively agree- 
guished by a very learned prelate from ' able to the sentiments of the English 
a foederuie alHance, where such an in- church, or the kirk in Scotland. But 
fringement would certainly rescind the it should seem neither prudent, nor per- 
compact) the two contracting states are haps consistent with good faith, to ven- 
(otally a nn i h i l ated, without any power ture upon either of those steps, by a 
of a revival; and a third arises from their spontaneous exertion of the inherent 
coiyunction, in which all the rights of powers of parliament, or at the instance 
Bovermgnty, and particularly that of le- of mere individuals. — So sacred indeed 
gldadon, must of necessity reside. (See are the laws above mentioned (for pro- 
WaTburton’s alliance, 195.) But the tecting each church and the English Ji- 
wanton or imprudent exertion of this turgy) esteemed, that in the regency acts 
right would probably raise a very alarm- both of 1 751 and 1 765 the regents are 
ing ienhent Inthemindsofindividiials; exprestdy disabled IVom assenting to 
and therefore it is hinted above diat such the repeal oi^^teraUon of either these, 
an attempt might endanger (though by or the act of settlement, 
no means destroy) the union. 
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^ damentat and essential conditions,” the preservation of the 
two churches of England and Scotland, in the same stale thfit 
thqr were in at the time of^the union, and^the fnaintcnance of 
the acts of uniformity which establish our common prayer, 
are expressly declared so to be. 3. That therefore any alter- 
ation in the constitution of either of those churches, or in 
the liturgy of the church of England, (unless with the consent 
of die respective churches, collectively or representatively 
given,) would be an infringement of these fundamental 
and essential conditions^” and greatly endanger the union. 

4-. That the municipal laws of Scotland are ordained to be 
still observed in tliat part of the island, unless altered by 
parliament; and, as the parliament has not yet thought 
proper, except in a few instances, to alter them, they still 
(with regard to the particulars unaltered) continue in full 
force. Wherefore the municipal or common laws of Eng- 
land are, generally spenking, of no force or validity in Scot- 
land; and of consequence, in the ensuing commentaries, we 
shall have very little occasion to mention, any farther than 
sometimes by way of illustration, the municipal laws of that 
part of the united kingdoms (5),. 

town of Berwick-upon-Tweed was originally part of [ 99 
the kingdom of Scotland; and, as such, was for a time reduced 
by king Edward I. into the possession of the crown of Eng- 
land : and during such it’s subjection, it received from that 
prince a charter, which (after it’s subsequent cession by Ed- 
ward Balliol, to be for ever united to the crown and realm of 
England) was confirmed by king Edward IIL, with som^ 
edditions ; particularly, that it should be governed by the 
laws and usages which it enjqyed during the time of king 
Alexander, that is, before it’s reduction by Edward I. It’s 
constitution was new-modelled, and put upon an English 
footing by a charter of king James I. ; and all it’s liberties, 
franchises, and customs were confirmed in parliament by 
the statutes 22 Ed. IV. c.8. and 2Jac.I. c.28. Though 

<5) But though this is true as to the common law^of England, yet acts 
of parliament being made by the legislative power of the united king- 
dom will bind Scotland, unless they are made expressly for that part of 
the kingdom called England, of by proviso restrained fropi extending to 
Bcodand. 
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tbMifarc k hath some local pectdiiutities^ fema the 

afiticitt hiws of Scotland % yet it i« clearly pait of the reakn 
of Engta’iid) bemg represented toy bm^esses in the faoim of 
ocHnmans, and bound by all ads of the Bntish parhament) 
whether specially named or otherwise. And thereS>re it was 
(perhaps soperflnoasly) dedared by statute 20 (5co. II. c. 42. 
dttt where England only is menticaied in any act of parlia- 
Kfonty the same notwkhstandkig hath and shall be decoded to 
comprehend the dcrnikiion erf Wales and town of Berwick- 
upon-Tweed. And though certain of the king's writs or 
processed of the courts of Westminster do not usually run into 
Berwidc, any more than the principality of Wales, yet it bath 
been solemnly adjudged * that all prerogative writs (as those 
oi'mandatnm^ prohibition, habeas corpus, certiorari, 4*^.) may 
issue to Berwick, as well as to every other of the dominions 
of the crown of England, and that indictments and other 
local matters arising in the town of Berwick may be tried by 
a jury of Ihe county of Northumberland. (6) 


As to Ireland, that is still a distinct kingdom ; though a 
dependent subordinate kingdom. It was only entided the 
dominion or lordship of Ireland \ and the king’s style was no 
100 3 other than dominus Hibemiae, lord of Ireland, till die thirty- 
third year of king Henry the ei^th; when assumed 
the tide of king, which is recognized by act of parliament 
35 H6n.yiII. C.3. But, as Scodand and England are now 
one and the same kingdom, and yet differ in their mumcipal 
laws*: so Fkigland and Ireland are, on the other band, dis- 
tinct kingdoms, and yet in general agree in their laws. The 
inhabitant <rf Ireland are, for the most part, descended ^m 
the English, who planted it as a kind of colony, after die 
conquest of k by king Henry the second: and the laws -of 
England were then received and sworn to by the Irish 

* Htls Hist. C. I-.183, 1 Sid.382. ■ Cro, Jac. 543. 2 Boll. Abr. 292. 

4S2. 2 Chow. 9615. Stat. 11 Oeo. I. c. 4. 2 Burr. 834 . 

StaU Mibemiae, 14 Hen. HI. 


(6) The case referred to in Burrow, is that of the Kii^ v. Cowk, which 
is ezcee^ly worth readti^. The judgment of Lord Mansfidd ^»es not 
merely decide the points stated in the text, as relatiiig to Berwick, but it 
lays down the great princi^des, which detmninethe prerogative jurisdiction 
of the court of K. B. over the dominions of the crown, part of tim realm 
of England, but not in England proper. 
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iuilioi% assenAiled M the councfl of Ltsmore K And as Lre* 
lattdi thus conquered^ {planted, and governedi still coaEtinuas 
ill a state of dependence, it must necessarily eooforoi to^and 
be obliged by, such laws as the superior state thinks px^er 
to ^escribe. 

At the time of this conquest the Irish were governed by 
what they called the Brehon law, so styled from the Irish 
name of judges, who were denominated Brehons^ But 
king John in the twelfth year of his reign went into Ireland, 
and carried over with him many able sages of the law ; and 
there by his letters patent, in right of the dominion of con>^ 
quest, is said to have ordained and established that ligand 
should be governed by the laws of England ' : which tetters 
patent sir Edward Coke"^ apprehends to have been there 
confirmed in parliament. But to this ordinance many of 
the Irish were averse to conform, and still stuck to their 
Brehon law : so that both Henry the third and Edward the 
first ^ were obliged to renew the injunction : and at length in 
a parliament holden at Kilkenny, 40 Edw. III. under Lionel 
duke of Clarence, the then lieutenant of Ireland, the Brehon 
law was formally abolished, it being unanimously declared to 
be indeed no law, but a lewd custom crept in of later tiine& 

And yet, even m the reign of queen Elizabeth, the wild [ 101 ] 
natives still kept and preserved their Brehon law ; which is 
described to have been ^ a rule of right unwritten, but 
delivered by tradition from one to another, in which often- 
times there appeared great shew of equity in determining 
the right between party and party, but in many things 
“ repugnant quite both to God's laws] and man's.” The 
latter part of this character alone is ascribed to it, by the 
laws before cited of Edward the first and his grandson. 

But as Ireland was a distinct dominion, and had pariia^* 
ments of its own, it is to be observed, that though the im* 

' Fryn. on 4 Inst. 249* ntuntur Hybemtci Deo deUtloMLet ett- 

4 Inst. 358. Edm. i^nser*s state istunt, ei omnijuri distonantf adee fuod 
of Ireland, p. 151 3. edh. Hughes. Ug^i cerueH turn dd>eant eon- 

> Vaugb. 294. 2 Fryn. Bee. 85. mHo rtostro tatU videhLr ewpedieiUf 
7 Rep. 23. Calvin’s case. dem utendas concedere leget 

Co. liitt.141. dFiyn. Bec.1218. 

" A* B. SO.' 1 Rym. Foed, 442. p £to. Spenser, ibid, 

^ A,R» St^jtro eo guod leges guibus 
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mboriai cmtoiia, or^xommon Imr Engtmnd'f wm made 
fule t^jiiidce in Irriand also^ yet iu> ads of the EngKsh 
parliament} sinee die twelfth of king John, eatmided into that 
idn^om ; tmlets it were specially named, or included under 
general wonb, such as within any of the king’s dominiotjUi.” 
And this is particularly expressed, and the reason given in 
the year books ^ a tax granted by the parliament of £ng- 
** land shall not bixid those of Ireland, because they are not 
** summoned to our parliament:” and again, Ireland hath 
** a parliament of it’s own, and maketh and altereth laws ; 
our statutes do not bind them, because they do not send 
knights to our parliam^t: but their persons are the 
king’s sul^ects, like as the inhabitants of Calais, Gascoigne, 
and Guienne, while they continued under the king’s sub- 
jection.” The general run of laws enacted by the superior 
state, are supposed to be calculated for it’s own internal govern- 
ment, > and do not extend to it’s distant dependent countries; 
which, bearing no part in the legislature, are not therefore in 
it’s ordinary and daily contemplation. But, when the sove- 
reign legislative power sees it necessaiy to extend it’s care to 
any of it’s subordinate dominions, and mentions them ex- 
pressly by name or includes them under general words, there 
can be no doulit but then they are bound by it’s laws 

102 ]) original method of passing statutes in Ireland was 

nearly the same as in England, the chief governor holding 
parliaments at his pleasure, which enacted such laws as they 
thought proper But an ill use being made of this liberty, 
particularly by lord Gormanstown, deputy-lieutenant in the 
reign of Edward IV. a set of statutes were there enacted in 
the 10 Hen. VII. (sir Edward Poynings being then lord de- 
puty, whence they are called Poynings’ laws) one of which S 
in order to restrain the power as well of the deputy as the 
Irish parliament, provides, 1. That before any parliament be 
summoned or holden, the chief governor and council of Ire- 
land shall certify to the king under the great seal of Ireland 
the consideraUons and causes thereof, and the articles of the 
acts proposed to be passed therein. 2. That after the king, 
in his council ot England, shall have considered, approved^ 

< 90 Hen. VI. 8. 2 Ric. III. 12, * Jbid, 10 Hen. VII. c.2S. 

Year-book ll|cn. VII. 3. 7 Rep.22. ** Cap. 4. cxpouii4c<i by 3 & 4 Ph. 

Calvin'ft case. * M. c. 4. 

* Irish Statute, 1 1 Eliz. slat. 3., c. 8. 



I. 


THE LAWS OF ENGLAND. 


102 


or Stored the said acts or any of tfaen^ md certified tliem 
back imder dieipceat seal of England, and shall have gtvm 
licence to sunnnon and hold a parliain^t, then the same 
shall be summoned and held : and therein the s^ acts so 
certified, and no other, shall be proposed, receive!^ or reject- 
ed \ But as this precluded any law from being proposed, 
but sucii as were pre-conceived before the parliament was bi 
t>eing, which occasioned many inconveniences, and made fre- 
quent dissolutions necessary, it was provided by the statute of 
Philip and Mary before cited, that any new propositions 
might be certified to England in the usual forms, even after 
the summons and during the session of parliament. By this 
means however there was nothing left to the parliament in 
Ireland, but a bare negative or power of rejecting, not of 
proposing or altering any law. But the usage now is, that 
bills are often framed in either house, under the denomina- 
tion of heads for a bill or bills and in that shape they 
are offered to the consideration of the lord lieutenant and privy 
council : who upon such parliamentary intimation, or other- 
wise upon the application of private persons, receive and 
transmit such heads, or reject them without any transmission, 
to England. And with regard to Poynings’ law in parti- 
cular, it cannot be repealed or suspended, unless the bill for 
that purpose, before it be certified in England, be approved [ 103 ] 
by both the houses *. 

But the Irish nation, being excluded from the benefit of 
the English statutes, were deprived of many good and pro- 
fitable laws, made for the improvement of the common law ; 
and, the measure of justice in both kingdoms becoming 
thence no longer uniform, it was therefore enacted, by an- 
other of Poynings’ laws y, that aU acts of parliament, before 
made in England, should be of force within the realm of 
Ireland \ But, by the same rule, that no laws made in Eng- 
land, between king John’s time and Poynings’ law, were then 
binding in Ireland, it follows that no acts of the English par- 
liament made since the 10 Hen. VIL do now bind the people 
of Ireland, unless specially named or included under general 
words *. And on the odier hand it is equally clear, 4hat 

4 Inst. 353. * 4 Inst. 351, 

^ Irish Stat. 11 £lis« sUt. 3* c.3S* * 12 Rep.112. 

> cap. 22. j 
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wbtfve lidand is {mrtioalnrly naroed» or is inchided under ge* 
uend wQrd% th^ are bound by such ads o{ parfomdit For 
this follows from the very nature and constitution of a de> 
pendent state t dependence being very little else^ but an ob- 
ligation to'conform to the will or law of that superior person 
or state^ upon which the inferior depends. The original and 
true ground of this superiority in the presentvCase^ is what 
we usually cal^ though somewhat improperly, the right of 
conquest ; a right allowed by the law of nations, if not by 
that of nature: but which in reason and civil policy can 
mean nothing more, than that in order to put an end to 
hostilities, a compact is either expressly or tacitly made be- 
tween the conqueror and the conquered, that if they will 
acknowledge Che victor for their master, he will treat them 
for die future os subjects, and not as enemies \ 

« 

But this state of dependence being almost forgotten^f and 
ready to be disputed by the Irish nation, it became necessary 
some years ago to declare how that matter really stood : and 
therefore by stat. 6 Geo. I. c. 5. it is declared, that the king- 
dom of Ireland ought to be subordinate to, and dependent 
[ lOi* ] upon, the imperial crown of Great Britain, as being insepa- 
rably united thereto ; and that the king’s majesty, with the 
consent of the lords and commons of Great Britain in. parlia- 
ment, hath power to make laws to bind the people of Ireland. 

Thus we see how extensively the laws of Ireland commu- 
nicate with those of England ; and indeed such communi- 
cation is highly necessary, as the ultimate resort from the 
courts of justice in Ireland is, as in Wales, to those in Eng- 
Imid : a writ of error (in the nature of an appeal) lying from 
die kin^s bench in Ireland to the king’s bench in England % 
as the appeal from the chancery in Ireland lies immediately 
to the house of lords here it being expressly declared, by 
the same statute, 6 Geo. I. c.5. that the peers of Ireland 
have BO jurisdiction to« affirm or reverse any judgments or 
decrees whatEtoever. The proprie^ and even necessity, in 

^ FuC L. of K.Ttii. S. 34 . ( 7 ) iiitided divertily courts, e. bank le 

^ This wasjaw in the time of Hen. roy* 

Vlll . ; as appears by the antient book, 


(7) Pufleadorff metely refers to OroHus de jdre BclH et Fads, 
1*3. C.S. 
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all inferior dominions, of this constitntion, that, tlnmgli 
justke be in general adminii^red by courts of their own, 
** yet that the appeal iA the last resort ought to be to the 
“ courts of the superior state,’* is founded upon these two 
reasons. 1. Because otherwise the law, appointed or per- 
mitted to such inferior dominion, might be insensibly changed 
within itself, without the assent of the superior. 2. Because 
otherwise judgments might be given to the disadvantage or 
diminution ef the superiority ; or to make the dependence to 
be only of the person of the king, and not of the crown of 
England **. (8) 

^ Vaugh. 402. 


(8) The 22 G. 3 . c.5.7. repealed the 60. l. c.5., and the 25 G. 5 . c*28. 
declared the exclusive right of the Irish parliament, and Irish courts in all 
matters of legislation and judicature for Ireland. But all thcMie statutes 
have become matter of iiUtory only by the union of the two kingdoms, 
which took place in January, 1801. The 59 & 40 G. 5. c.67. intituled, An 
act for the union of Great Britain and Ireland,’* contains the articles of the 
union, the principal of which are, 

1. That on the first day of January, 1801, and for ever afler, the kingdoms 
of Great Britain and Ireland shall be united into one kingdom, by the name 
of the united kingdom of Great Britain and Ireland. 

2. That the succession to the imperial crown of the said united king* 
dom shall continue limited in the same manner as the succession tp the 
crown of the two kingdoms was before settled, and according to the terms 
of the union between England and Scotland. 

5. That the united kingdom shall be represented in one and the same 
parliament, to be'called ** The Parliament of the United Kingdom of Great 
Britain and Ireland.” 

4. That four lords spiritual, by rotation of sessions, and twenty-eight 
lords temporal of Ireland, elected for life by the peers of Ireland, shall 
sit and vote on the part of Ireland in the house of lords ; and 100 com- 
moners, (two for each county, two for Dublin and Cork ea^ ; one for the 
university of Trinity College, and one for each of the thirty-one most con- 
siderable cities, towns, and boroughs,} be the number to sk and vote Qn the 
part of Ireland in the house of commons of the united kingdom. 

5. That the churches of England and Ireland, as now by law established, 
be united into one protestant episcopal church, to be called the united 
church of England and Ireland ; that the doctrine, worship, discipline, atid 
government of the said united church shall be, and remain the some as al- 
ready established for the church of England ; and that it’s continuance as 
the established church of England and Ireland, shall be an essenrii^ and 
fundamental part of the union, and that the church of Scotland shidl con- 
tinue as established by law, and the Scotch union. 

6. That the subjects of Great Britain and Ireland, shall be on the same 
footmg in respect of trade and navigation, in all ports and {daces in the 

united 
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With regard to the other adjacent isliinds which are sub-* 
ject to the crown of Great Brkain, some of them (as the isle 
[ 106 ] of Wight, of Portbnd, of Thanet, &c.) are comprized 
within some neighbouring county, and are therefore to be 
looked upon as annexed to the mother island, and part of the 
kingdom of England. But there are others which require a 
more particular consideration. 

And, first, the isle of Man is a distinct territory from Eng* 
land, and is not governed by our laws ; neither doth any act. 
of parliament extend to it, unless it be particularly named 
therein ; and then an act of parliament is binding there It 
was formerly a subordinate feudatory kingdom, subject to the 
kings of Norway; then to king John and Henry III. of Eng- 
land; afterward to the kings of Scotland; and then again to 
the crown of England ; and at length we find king Henry IV. 
claiming the island by right of conquest, and disposing of it 
to the earl of Northumberland ; upon whose attainder it was 
granted (by the name of the lordship of Man) to sir Joint 
de Stanley by letters patent 7 Henry IV In his lineal de- 
scendants it continued for eight generations, till the deatli of 
Ferdinando earl of Derby, A, D. 1594*: when a controversy 
arose concerning the inheritance thereof, between his daugh- 
ters and William his surviving brother ; upon which, and a 
doubt tliat was started concerning the validity of the original 
patent^, the island was seized into die queen's hands, and 
afterwards various grants were made of it by king James the 
first; all which being expired or surrendered, it was granted 
fresh in 7 Jac. I. to William earl of Derby, and the heirs 
male of his body, with remainder to his heirs general; which 

* 4 Inst. 284. 2 And. 116. ^ Camden, £Uz. 

^ Selden, tit hon. 1. S. 


united kbgdom and it*8 dependencies, and ki all treaties made by his 
nu^eety with foreign powers. 

S. iW the laws and courts of the respective kingdoms shall remain as 
by law established, subject to the regulations of parliament from time t& 
time, [provided, however, that all writs of error and appeals which nught , 
have been decided in the respective houses of lords of the two kingdoms, 
shall be decided by the house of lords of the united kingdom, and provided 
^Iso that there shall be au instance court of admiralty in Irdand, the ap- 
peal foom which riiall be to his majesty’a delegates in the Irish court of 
chanceiy, and that all existing laws contrary to these articles shall be re- 
tfpealed. 
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grant wait the next year confirmed by act of pariiamenti with 
a restcaint of the power of alienation by the said earl and hia 
issue male. On the death of James earl of Derby, A* D* 

1735, the male line of earl William iailing, the duke of 
Atholl succeeded to the island as heir general by a female [ 107 ] 
branch. In the mean time, though the title of king had 
long been disused, the earls of Derby, as lord of Maiv had 
maintained a sort of ro 3 niL anthoiity therein ; by assenting or 
dissenting to laws, and exercising an appellate jurisdiction. 

Yet, though no English writ, or process from the courts of 
Westminster, was of any autliority in Man, an appeal lay 
from a decree of the lord of the island to tlie king of Great 
Britain in council But the distinct jurisdiction of this little 
subordinate royalty being found inconvenient for tlie purposes 
of public justice, and for the revenue, (it affording a com* 
modious asylum for debtors, outlaws, and smugglers,) autho- 
rity was given to the treasury by statute 1 2 Geo. 1. c. 28. to 
purchase the interest of the then proprietors for the use of tlie 
crown : which purchase was at length completed in the year 
1765, and confirmed by statutes 5 George HI. c.26. and 39. 
whereby the whole island and all its dependencies so 
granted as aforesaid, (except the landed property of the 
Atholl family, their manerial rights and emoluments, and 
the patronage of the bishoprick ' and other ecclesiastical 
benefices,) are unalienably vested in the crown, and sub- 
jected to die regulations of the Britisli excise and customs (9). 

The islands of Jersey, Guernsey, Sark, Alderney, and 
their appendages, were parcel of the duchy of Normandy, 
and were united to the crown of England by the first princes 
of the Norman line. They are governed by their own laws, 
which are for the most part the ducal customs of Normandy, 
being coUected in an antient book of very great authority, ^ 
entitled, ie grand cotistumier. The king’s writ, or process 
from the courts of Westminster, is there of no force ; but 

1 P.Wms. 329. the province of Canterbury* but an- 

* tlie bishoprick of Man or Sodor* nexed to that of York, by statute 33 
or Sodor and Man, was formerly within Hen. VIII. c.31. ' 

(9) As neither these acts, nor a subsequent one, (the 45G.3. c.123.)^ 
granting an additional compensation to tiie Duke of Atholl, at all inteiv 
fered with the private laws or general immunities of the island, except as 
regarded the revenue laws, it still remaim commodious an asylum Ibr 
debtoK ai 
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his commission is* They are not bound by commdn acts of 
our parliaments) unless particularly named All causes 
are originally determined by their own officers, the baUiifs 
and jurats of the islands ; but an appeal lies from them to 
the king in council, in the last resort* (10) 

Besides these adjacent islands, our more distant plant- 
ations in America and elsewhere, are also in some respects 
subject to the English laws* Plantations or colonies, in dis- 
tant countries, are either such where the lands are claimed 
by right of occupancy only, by finding them desart and 
uncultivated, and peopling them (n>m the mother-country ; 
or where, when already cultivated, they have been eitlier 
gained by conquest, or ceded to us by treaties. And both 
diese rights are founded upon the law of nature, or at least 
upon that of nations. But there is a difference between these 
two species of colonies, with respect to the laws by which 
they are bound. For it hath been held that if an uninha- 
bited country be discovered and planted by English subjects, 
all the English laws then in being, which are the birth-right 
of every subject are immediately there in force. But 
this must be understood with very many and very great 
restrictions. ' Such colonists carry with them only so much 
of the English law, as is applicable to their own situation 
and the condition of an in&nt colony ; such, for instance, as 
tlie general rules of inheritance, and of protection from per- 
sonal injuries. The artificial refinements and distinctions in- 
cident to the property of a great and commercial people, the 
laws of police and revenue, (such especially as are inforced 

^ 4 Inst. 286. * Salk. 411. 666. 2 P. Wma,75. 

(10) The prerogative writs of fhe court of king’s bench, (which are so 
called, because they are supposed to issue on the part of the king,) such as 
mandamus, prohibirion, &c. may issue to every dominion of the crown of 
England. The distinction is between a foreign dominion, which belongs" to 
a prince succeeding to the throne of England, such as Hanover^ and a ter- 
ritory which by conquest or any other mode, is annexed to the crown of 
En^and. See i?. v. Cowic, 2Burr.856. 

According to this distinction the prerogative writs would not have run 
into these islands as pancel of the duchy of Nonnandy. The fact is, I 
beUeve, that they were finally ceded to the crown of En^and under the ge- 
neral words of the rixth and eleventh artiries of the peace of Bretigoi, 
54E.5. A.D.1360., which gave to the king of England ail the French islands 
which he then held, in full and absolute sovereignty. Rym. vi. jp.178. 
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* * 

by i>enalriesy) the mode of maaitennnce foi* the established 
clergy, the jurisdiction of spiritual courts, and a multitude 
of other provisions, are neitlier necessary nor convenient for 
them, and therefore are not in force. What shall be ad- 
mitted and ‘what rejected, at what times, and under what 
restrictions, must, in case of dispute, l)e 'decided in the first 
instance by their own provincial judicature, subject to the re- 
vision and control of the king in council : the whole of their 
constitution being also liable to be new-modelled and reform- 
ed by the general superintending power of the legislature in 
the mother-country. ]3ut in conquered or ceded countries, 
that have already laws of their own, the king may indeed alter 
and change those laws ; but, til! he does actually clmnge 
them the antient laws of the country remain, unless such as 
are against the law of God, as in the case of an infidel coun- 
try Our American plantations are principally of this latter [ lOf] 
sort, being obtained in the last century either by right of con- 
quest and driving out the natives (with what natural justice 
I shall not at present inquire), or by treaties. And therefore 
the common law of England, as such, has no allowance or 
authority there ; they lieing no part of the motlier-counlry, 
but, distinct (though dependent) dominions. They are sub- 
ject, however, to the control of the parliament ; though (like 
Ireland, Man, and tlie rest) not bound by any acts of par- 
liament, unless particularly named. 

With respect to their interior polity, oiir colonies are pro- 
perly of three sorts. 1. Provincial establishments, the con- 
stitutions of w'hich depend on the respective commissions 
issued by the crown to the governors, and the instructions 
which usually accompany those commissions ; under the au- 
thority of which, provincial assemblies are constituted, with 
the power of making local ordinances, not repugnant to the 
laws of England. 2. Proprietary governments, granted out 
by the crown to individuals, in the nature of feudatory prin- 
cipalities, with all the inferior regalities, and subordinate 
powers of legislation, which formerly belonged to the owners 
of counties palatine : yet still with these express conditions, 
that the ends for which the grant was made be substantially 

" 7 Kep. 17. Calvin’s case. Show. Par]. C. 31. 
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pursued, and that nothing be attempted which may derogate 
frcwn the sovereignty of the mother^country. 3- Charter 
governments, in the nature of civ3 corporations, the power 

of making bye-laws for their own interior regulation, not 
contrary to the laws of England; and with such rights and 
authorities as are specially given them in their several charters 
of incorporation. The fonn of government in most of them 
is borrowed from that of England. They have a governor 
named by the king, (or in some proprietary colonies by &e 
proprietor,) who is his representative or deputy. They have 
courts of justice of their own, from whose decisions an appeal 
lies to the king and council here in England. Their general 
assemblies, which are their house of commons^ together with 
[ 110 3 their council of state, being their upper house, with the con- 
currence of the king, or his representative the governor, make 
laws suited to their own emergencies. But it is particularly 
declared by statute 7 & 8 W. III. c.22 [s. 9.] that all laws, 
bye-laws, usages, and customsy which shall be in practice in 
any of the plantations, repugnant to any law mode or to be 
in^e in this kingdom relative to the said plantation, shall be 
utterly void and of none effect. And, because several of the 
colonies had claimed the sole and exclusive right of imposing 
taxes upon themselves, the statute 6 Geo. III. c. 12. expressly 
declares, that all his majesty’s colonies and plantations in 
America have been, are, and of right ought to be, subor- 
dinate to and dependent upon the imperial crown and parlia- 
ment of Great Britain ; who have full power and authority to 
make laws and statutes of sufficient validity to bind the colonies 
and people of America, subjects of the crown of Great Britain, 
in all cases whatsoever. And this authority has been since 
very forcibly exemplified, and carried into act, by the statute 
7 Geo. III. C.S9. for suspending tlie legislation of New-York ; 
and by several subsequent statutes (9). 

(9) It is hardly necessary to state that the American colonies, who had 
united to the number of thirteen states, in thdr opposition to the mother 
country, succeeded in establishing their independence, and were recognized 
as asqiarate independent state by a treaty of peace, executed on the 5d of 
Sept^ber, 1783. 

This country, however, atUl retains provinces in North America, and in 
other parts of the globe, to which the , reasoning of the text applies. The 
territories of the East India Company can hardly be said in principle to 

« ' ' stand 
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Tii£ss 93t% the several parts of the dominions of the crown 
of Oreat Britain^ in which the municipal laws of England are 
not of force or authority, merely as the municipal laws of Eng- 
land. Most of them have probably copied the spirit of their 
own law fkom this original ; but then it receives its obligation, 
and authoritative force, from being the law of the country. 

t 

As to any Foreign dominions which may belong to the per- C 
son of the king by hereilitary descent, by purchase or other 
acquisition, as the territory of Hanover, and his majesty’s 
other property in Germany ; as these do not in any wise ap- 
pertain to the crown of these kingdoms, they are entirely 
unconnected with the laws of England, and do not communi* 
cate with this nation in any respect whatsoever. The Eng- 
lish legislature had wisely remarked the inconveniences that 
had formerly resulted from dominions on the continent of 
Europe ; from the Norman territory which William the con- 
queror brought with him, and held in conjunction with the 
English throne ; and from Anjou, and it’s appendages, which 
fell to Henry the second by hereditary descent. They had 
seen the nation engaged for near four hundred years together 
in ruinous wars for defence of tliese foreign dominions; till, 
happily for this country, they were lost under the reign of 
Henry the Sixth. (10) They observed that, from that time, 
the maritime interests of England were better understood and 
more closely pursued : that, in consequence of this attention, 
the nation, as soon as she had rested from her civil wars, 
began at this period to flourish all at once and became much 
more considerable in Europe than when her princes were pos- 
sessed of a larger territory, and her counsels distracted by 

&tand on a different footing : they arc under the sovereignty of the Crown 
of the United Ki||pdoni, but the possession, revenues, and government of 
them are granted to the Company until the loth of April 1831 absolutely, 
and afterwards until three years’ notice be given by pariiament, and a certain 
d^ due from the public to the Company be paid. ^They are granted^ how- 
ever, wiljectto such limitation and controul as had been provided 1^ the. 
legidature before^ or was provided by the 53 GeoJIl.c. 155 ., the Isststotute 
by which the charter 6f the Company was renewed. 

(10) Calais was reUuned till the ^ year ofQu^n Mary, when it was lost 
by the supine inattention of the queen’s government, to the ^eat inoft!fi« 
cation of the nation. 
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foreigQ interests. This experience and these considerations 
gave birth to a conditional clause in tlie act ° of setdement, 
whidi vested the crown in his present majesty^s illastrioas 
house, “ that in case the crown and imperial dignity of this 
** realm shall hereafter come to any person not being a native 
‘‘ of this kingdom of England, this nation shall not be obliged 
t§ engage in any war for the defence of any dominions or 
. ^ territories which do not belong to the crown of England, 
without consent of parliament.” 

We come now to consider the kingdom of England in par- 
ticular, the direct and immediate subject of those law's, con- 
cerning which we are to treat in the ensuing commentaries. 
And this comprehends not only Wales and Berwick, of which 
enQugh has been already said, but also part of the sea. The 
main or high seas are part of the realm of England, for thereon 
C 112 ] our courts of adinir^ilty have jurisdiction, as will be shewn 
hereafter; but they are not subject to the common law**. 
This main sea begins at the low-water-inark. But between 
the high-water-mark and the low-water-mark, where the sea 
ebbs and flows, the common law and the admiralty have 
divisum impmum^ and alternate jurisdiction; one upon the 
water, when it is full sea : and the other upon land, when it is 
an ebb \ 

r 

\ 

The territory of England is liable to two divisions : the one 
ecclesiastical, the other civil. 

i 

1. The ecclesiastical division is, primarily, into two pro- 
vinces, those of Canterbury and York. A province is the 
circuit of an archbishop’s jurisdiction. Each province con- 
tains divers dioceses, or sees of suffragan bishops ; whereof 
Canterbury includes twenty one, and York three : besides the 
bishopric of the isle of Man, which was anneild to the pro- 
vince of York by king Henry VIII. Every diocese is divided 
into iwchdeaconries, whereof there are sixty in all ; each ardi- 
deacbnry into rural deaneries, which are the circuit of the 
archdeacon’s and rural dean’s jurisdiction, of whom hereafter; 
and every deanery is divided into parishes ^ 

« ^3 wm.lll. C.a. t Finch.L.78. 

p Co. Litt. 280. f Co. Litt. 94. 
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§ 4. 

A Parish is that circuit of ground which is committed to 
the charge of one parson, or vicar, or other minister, having 
core of souls therein. These districts are computed to be near 
ten thousand in number *. How antient the division of parishes 
is, may at present be difficult to ascertain : for it seems to be 
agreed on all hands, that in the early ages of Christianity in 
this island, parishes were unknown, or at least signified 
same that a diocese does now. There was then no appropria* 
tion of ecclesiastical dues to any particular church ; but every 
man was at liberty to contribute his tithes to whatever priest 
or church he pleased, provided only that he did it to some ; 
or if he made no special appointment or appropriation thereof, 
they were paid into the hands of the bishop, whose duty it was 
to distribute them among the clergy, and for other pious pur- [11 
poses, according to his own discretion t. 


Mr. Camden “ says, England was divided into parishes by 
archbishop Honorius about the year 630. Sir Henry Hobart ^ 
lays it down, that parishes were first erected by the council 
of Lateran, which was held A» D. 1179. Each widely dif- 
fering from the other, and both of them perhaps from the 
truth ; which will probably be found in the medium between 
the two extremes. For Mr. Selden has clearly shewn *, that 
the clergy lived in common without any division of parishes 
long after the time mentioned by Camden. And it appears 
from the Saxon laws, that parishes were in being long before 
the date of that council of Lateran, to which they are ascribed 
by Hobart. 


We find the distinction of parishes, nay even of mother- 
churches, so early as in the laws of king Edgar, about the 
year 970. Before that time the consecration of tithes was in 
general arhitrary ; that is, every man paid his own (as was 
before observed) to what church or parish he pleased. But 
this being liable to be attended with either fraud, or at least 
caprice, in the persons paying ; and with either jealousies or 
mean compliances in such as were competitors for receiving 


“ Camdcn’j JBritannia, 
* Seld. of Tith. 9. 4. 
Hob. 996. 


“ lo hb 

2lnbt. 646. Hob. 296. 

Of Tithes, c. 9. 

I 3 
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them; tt was now ordered by the law of kbg Edgar 
^ cmnes decimae piimmia^ecdesim adquamparoduaper^ 

^ iinetJ^ However, if any thane, or great lord, had a church, 
within his own demesnes, distinct from the mother-church, 
in the nature of a private cha))el, then, provided such diurch 
had a cceraetery or consecrated place of burial belonging to 
it, he might allot one-third of his tithes for the. maintenance 
of the officiating minister : but, if it had no ccemetery, the 
thane must himself have maintained his chaplain by some other 
means ; for in such ca^e all his tithes were ordained to be paid 
to the primariae ecclesiae or mother-church 

This proves that the kingdom was then generally divided 
into parishes ; which division happened probably not all at 
once, but by degrees. For it seems pretty clear and certain, 
that the boundaries of parishes were originally ascertained by 
those of a manor or manors : since it very seldom happens that 
a manor extends itself over more parishes than one, though 
there are often many manors in one parish. The lords, as 
•Christianity spread itself, began to build churches upon their 
own demesnes, or wastes, to accommodate their tenants in one 
or two adjoining lordships ; and, in order to have divine ser- 
vice regularly performed therein, obliged all their tenants to 
appropriate their tithes to the maintenance of the one officiating 
minister, instead of leaving them at liberty to distribute them 
among the clergy of the diocese in general ; and this tract of 
land, the tithes whereof were so appropriated, formed a distinct 
[mrish. Which will well enough account for the frequent 
intermixture of parishes one with another. For if a lord had 
a parcel of land detached from the main of his estate, but not 
sufficient to fbrm a parish of itself, it was natural for him to 
endow his newly erected cliurch with tlie tithes of those dis- 
jointed lands ; especially if no church was then built in any 
lordship adjoining to those out-lying parcels. 

Thus parishes were gradually formed, and })arish churches 
endowed with the tithes that arose within the circuit assigned. 
But some lands, either because they were in the hands of 
iri^ligious. and careless owners, or wei*e situate in forests and 

y Seld. of^Tithi c* I. * Ibid* c.2. Se« also the laws <rf*kiiig 

Canute, c. 1 1. about tlie year 1030. 
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desart places, or for other now unsearchable reason were 
never uniteii to any parish, and therefore continue to this day 
extraparochtai ; ai^ their tithes are now by immemorial cus* 
tom payable to the king instead of the bishop, in tnist and 
confidence that' be will distribute them for the general good 
of the church * : yet extraparochial wastes and marsh4and$, 
when improved and drained, are by die statute 17Geo.IL 
c. 37. to be assessed to all parochial rates in the parish next 
adjoining. And thus much for the ecclesiastical division of 
this kingdom. (11) 

2. The civil division of the territory of England is into [ 1] 
counties, of those counties into hundreds, of those hundreds 
into tithings or towns. Which division, as it now stands, 
seems to owe its original to king Alfred : who, to prevent the 
rapines and disorders which formerly prevailed in the realm, 
instituted tithings; so called from the Saxon, liecause ten 
freeholders with their families composed one. These all dwelt 
tc^dier, and were sureties or free pledges to the king for the 
good behaviour of each other ; and if any offence was com- 
mitted in their district, they were bound to have the ofieoder 
forthcoming'^. And therefore antiently no man was suf- 
fered to abide in England above forty days, unless he were 
enrolled in some tithing or decennary One of the principal 

inhabitants of the tithing is annually appointed to preside over 
the rest, being called the tithing man, the headborougb, 
(words which speak their own etymology,) and in some coun- 

* 8 Inst. 647. 2 Rep. 44. Cro. ** imtlur: — quae iiuc modofiiAat, tciUcet 

£liz. 518. ** quod de omnibus vUlis ioitus regni sub 

^ FletA. Hiis tlie laws of king ** decennati ^/id^ussiofte dehebant 
Edward the confessor, c. 20. very justly ** universif ^c.*' 
intitlcd, ** summa ei maxima securitast ^ Mirr. c.l. (3. 
quam omnes skUu firmissima suUi^ 


(U) Though from the preamble of the statute it might be in^rreJ that 
the legiskitttre intended to make drained extra-parochial lands rateable in 
the parish next adjoining, yet the enacting part embraces in its terms only 
land^ respecring which there is a dispute or uncertainty in what parish they 
lie, and ought to be rated. It may be a question, therefore, whether it ap- 
plies to.su(^ lands if rieariy extra-parochial, especidly as then^ is no pro- 
visioii in the statute for reKeving or settling the poor in such districts. 

" I 4 
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tvina borbholdeiv or borough’s ealder, being supposed the 
(Uscreetest mun4n the borough, town, or tithing (IS) 

Finch. h:fi. 


(12) It is questionable whether tliis (li\ision af England is properly attri- 
btitable to Alfred, whose real services to his country were so great, that it 
is no wonder, if many things obscure in their origin arc falsely ascribed to 
liiin. Counties or shires, governed by aldermen and shire^reeves, may be 
traced to an age prior to that of Alfred ; hundreds are so very unequal in 
size, that it seems difficult to suppose them formed at any one time, or upon 
any one principle; and though there may have been some subdivision of 
hundreds in the time of Alfred, or made by liiiii, yet as the peculiar systems 
of tithings, and frankpledges, were probably contemporaneous, the latter 
being that which gives a principle and object to the former, it should seem 
that tithings must have been later than his time, because it can be shewn 
that it was not till much later that the system of frankpledges took a settled 
form and consistency. 

The system of frankpledges has been very well deduced and described by 
Mr. Haltam — it is laid down iomewhat too absolutely in the text, that the 
free pledges were bound to have the offender foith-coming. The law of the 
Confessor cited iu the margin, states the whole matter shortly and yot fully. 
Kroni which it appears that if a delinquent fled, the tithing had thirty-one 
<lays to pursue and produce him, during which time if he were found, he 
suffered in purse or person for his offence. If not, the head of the tithing 
(IHborges heofod) was to take two of the most respectable members, and 
the heads of the three neighbouring tithings with two of the most respect- 
able members of eadi, and these twelve, in the nature of compurgators, 
were to clear the tithing, if possible, from all participation in the crime or 
flight of the delinquent. If they failed in this, then the compensation was 
to be paid first out of the goods of the delinquent, and on failure of them 
by the tithing at lai-ge. And when this was done, the three representatives 
of the tithing were still bound to swear that they wouKl bring the offender 
to justice whenever they coidd, or disclose his retreat when they sliould 
discover it. 

It is remarkable that with this law of frankpledge under their observation 
intituled Friborges, and translated frankpledges, our legal antiquarians 
should ever have been under any difficulty as to the derivation of the word 
borough. In the laws of Canute, c. 28. it is said that each master of a 
family is to have bis domestic servants under his own bail, pledge, or respon- 
sibility j the expression is “ his hired men on his agenum borge,” in propria 
fde^jtiuionc- Meyer obsei-ves that biirge in German, and ^rg in Dutch 
now signify a pledge or bail. It can hardly be doubted, therefore, that a 
fnborgb, free borough, or Borough, niean^ merely that assemblage of inha- 
bitants in pne vill, mutually responsible at the same court for eadi other^s 
good conduct. See Hallam Midd. Ages, ch. vfii. p.i. Meyer, vol.i 
pp. 131. 158. Merewether’s W. Looe cabe,p. 72. 
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Tithings^ towns^ or vills,' are of the same signification in 
law ; and are said to have had, each of them, originaily a 
church and celebration of divine service, soaaments, and 
burials*^: though that seems to be rather an ecclesiastical, 
than a civil distinction. The word tmon or viU is indeed, by 
the alteration of times and language, now become a genericaf 
term, comprehending under it the several species of cities, 
boroughs, and common towns. A city is a town incorporated, 
which is or hatii been the see of a bishop : and though the 
bishoprick be dissolved, as at Westminster, yet still it re- 
maineth a city (13) A borough is now understood to be a 
town, either comorate or not, that sendeth burgesses to par- 
liament Other towns there are, to the number, sir Edward 
Coke says of 8803, which are neither cities nor boroughs ; 
bome of which have the privileges of markets, and others not ; 
but both are equally towns in law. To several of these towns [116 
there are small appendiiges belonging, called hamlets, which 
are taken notice of in the statute of Exeter *, which makes 
frequent mention of entire vills, demi-vills, and hamlets. En- 
tire vills sir Henry Spelman ** conjectures to have consisted 
of ten freemen or frank-pledges, demi-vills of five, and ham- 
lets of less than five. These little collections of houses are 
sometimes under the same administration as the town itself, 
sometimes governed by separate officers ; in which last case 
they are, to some purposes in law, looked upon as distinct 
townships. These towns, as was before hinted, contained 
eacli originally but one parish, and one tithing ; though many 

I Inst. II 5. ** Co. Lite. 1 16. 

' * Co Litt. 109. ‘ 14 £dw. I. 

K Litt. § 164. ^ Gloss. 274. 


(13) It is curious that the name of Westminster did not suggest to the 
author a doubt of the accuracy of his definition of a city, because it is not 
incorporate, nor did it become a city by being the see of a bishop, being 
expressly so created by the letters patent of Henry the VIII., by which it 
was also erected into a bishoprick. The fact is, that eveiy city in England 
is or has been the see of a bishop, but it is not true that every place which 
has been the see of a bishop,is or was a city. The coincidence betweeiroiir 
present cities and the sees of existing or dissolved hisbopricks, nay be^ac- 
count^ for by the decree which Ingiilphus mentions as made by a eouAcif 
held in England, in 1072, by which bishops’ sees were transferred from towns 
to cities. See 1 Woodd. Lect. 302. Hargrave’s notes, 1 25, 124. to Co. Litt. 
109. b. 
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of diem now« by the increase of inhabitants, are divided into 
seven! parities and titliings | and, sometimes, where is 
but one parish there Ime two m* more vills or tidiings« 

As ten famines of freeholders made up a town or tithing, 
$0 ten tithings composed a superiordinsionr called a hundred, 
as consisling of ten times ten families. The hundred is go- 
verned by an high constable or bailiff, and formerly there 
was regularly held in it the hundred court for the trial of 
causes, thou^ now fallen into disuse. In some of the more 
northern counties tliese hundreds are called wapentakes K 

The subdivision of hundreds into tithings seems to be 
most peculiarly the invention of Alfred: the institution of 
hundreds themselves he ratlier introduced than invented. 
For they seem to have obtained in Denmark * and we find 
that in France a regulation of this sort was made about two 
hundred years before ; set on foot by Clotharius and Childe- 
bert, with a view of obliging each district to answer for the 
robberies committed in its own division. These divisions 
were, in tliat country, as well military as civil ; and each con- 
tained a hundred freemen, who were subject to an officer 
called the centenarius ; a number of which centenarii were 
themselves subject to a superior officer called the count or 
f 117 ] comes And indeed something like this institution of hun- 
dreds may be traced back as far as the antient Germans, from 
whom were derived both the Franks who became masters of 
Gaul, and the Saxons who settled in England : for both the 
thing and the name, as a territorial assemblage of persons, 
from which afterwards the territory itself might probably re- 
ceive it’s denomination, were well known to that warlike peo- 
)de. ** CerUeni ex singtdis pagis sunt tdque ipsum inter suos 
^ vocasitWi et quod primo numerus Jmt, jam nomen et honor 

O 

* 

An indefinite number of these hundreds make up a county 
or diire* Shire is a Saxcm word signif^ng a division; but a 
county, comitgius^ is plainly derived from comesj the count of 
the FVanks; that i^ the earl, or alderman (as the Saxops 

* Sdd. inForltic* c. 24. " Moi^tesq. Sp. L. 30. 17. 

Seld. Ut* of honour, 2. 5, 3. * Tacit, de nioriO, Certnun* S. 
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called him) of the shire, to whom the govemment of it was 
mtresled* Tllis he usually exercised by his deputy, still 
called in Latm vice^eomes^ and in English, the sherill& shrieve, 
or shire-reeve, signifying the officer of the shire ; upon whom, 
by process of time, the civil administration of it is now totally 
devolved. In some counties there is an intermediate divbion, 
between the shire and the hundreds, as lathes in Kmt, and 
rapes in Sussex, each of them containing about three or four 
hundreds apiece. These had formerly their lathe-reeves and 
ra|)e-reeves, acting in subordination to the shire-reeve. Where 
a county is divided into three of these intermediate jurisdic- 
tions, they are called tritliings <*, which were antiently go- 
verned by a trithing- reeve. These trithings still subsist in 
the large county of York, where by an easy corruption they 
are denominated ridings ; the north, the east, and the west- 
riding. The number of counties in England and Wales have 
been diflferent at different times : at present they are forty in 
England, and twelve in Wafos. 

Three of these counties, Chester, Durham, and Lancas- 
ter, are called counties palatine, llie two former are such 
by prescription, or immemorial custom ; or at least, as old 
as the Norman conquest ^ : the latter was created by king 
Edward III. in favour of Henry Plantagenet, first earl and 
then duke of .Lancaster ^ ; whose heiress being married to John 
of Gant the king’s son, tlie franchise was greatly enlarged 
and ccmfirmed in parliament % to honour John of Gant him- 
self, whom, on the death of his father-in-law, the king had 
also created duke of Lancaster <. Counties palatine are so. 
called a palatios because the owners thereof (the earl of Ches- 
ter, the bbhop of Durham, and the duke of Lancaster,) had 
in diose counties jura regalia^ as fully as the king hath in his 
palace ; regalem 'poiestatem in omnibus^ as Bracton expresses 
it They might pardon treasons, murders, and felonies : 
they appointed all judges and justices of the peace ; all writs 
and indictments ran in their names, as in. other counties in 
the king’s : and all* ofl&nces were said to be done against their 

* XX. Eduh c« 34. * Cart, 36 Edw, JII, n, 9, 

^ SekL tit. bon. 2. 5, 6, * Poiw 51 Edw. XIX m. S3. PtowdL 

' Eat, 25 Edw, III. I. m. 18. 215. 7 Rym.138. 

Seld. ibid. Sandfortl's gen. hist. 112. ^ i,3, c, 8. § 4. 

4 Inbt 204. 
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peace^ and not, as in other places, contra poem domini regis"^. 
And indeed by the antient law, in all peculiar jurisdictions, 
oifences were Md to be d6ne against his peace in whose court 
diey were tried : in a courtrleet, contra pacetn domini; in the 
oourt of a corporation, cotUra pacem baUivorum; in the sheriff’s 
court or tourn, contra pacem vice-comitis *. These palatine 
privil^es (so similar to the j^^l independent jurisdictions 
usurp^ by the ^eat barons on the continent, during the 
weak and infant state of the first feodal kingdoms in Europe y) 
were in all probability originally granted to the counties of 
Chester and Durham, because they bordered upon inimical 
countries, Wales and Scotland ; in order that the inhabitants, 
having justice administered at home, might not be obliged to go 
out of the country, and leave it open to the enemy’s incursions; 
and that the owners, being encouraged by so large an au- 
thority, might be the more watchful in it’s defence. And 
upon this account also there were formerly two other counties 
palatine, Pembrokeshire and Hexhamshire ; the latter now 
united with Northumberland; but these were abolished by 
parliament, th^ former in 27 Hen. VIII., the latter in 14 Eliz. 
And in 27 Hen.VIIL, likewise, the powers before mentioned 
of owners of counties palatine were abridged ; the reason for 
£119 ] their continuance in a manner ceasing ; though still all writs 
are witnessed in their names, and all forfeitures for treason by 
e , the common law accrue to them 

to 

Or these three, the county of Durham in now the only one 
remaining in the hands of a subject. For the earldom of 
Chester, as Camden testifies, was united to the crown by 
Henry III., and has ever since given title to the king’s eldest 
son. And the county palatine, or duchy, of Lancaster, was 
the property of Henry Bolingbroke, the son of John of Gant, 
at the time when he wrested the crown from king Richard IL, 
and assumed the titje of king Henry IV. But he was too 
prudent to suffer this to be united to the crown ; lest, if he 

lost one, he should lose the other also. For, as Plowden * 

* - • 

and sir Edward Coke ® observe, he knew he had the duchy 
of Lancaster by sure and indefeasible title, but that his tide 

a 

4 Inftt.-2(M. 4 Inbt.a05. 

^ Seld. in Heng, magn»x* 2. 215. 

y Rob«rl60Ji) Ch. V. j. 60. ^4 Inst. 
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to the crown ^as not so assured : for that after the dec^e 
‘‘ of Hichardn .9 the right of the crdwn was' in the heiroC 
Lionel duke of Clarence, second of Edvard HI* l John 
** of Gant, father to this Henry IV., being but the Jbfurth 
“ son.” And tlierefore he procured an act of parliament, iu 
the first year of his reign, ordaining that the duchy of Lan^ 
caster, and all other his hereditary estates, with all their i*oy- 
alties, and franchises, should remain to him and his heirs for 
ever ; and should remain, descend, be administei*ed, and go^ 
verned, in like manner as if he never had attained the regal 
dignity ; and thus they descended to his son and grandson, 
Henry V. and Henry VI., many new territories and privileges* 
being annexed to the duchy by the former Henry VJ.’ 
being attainted in 1 Edw. IV., this duchy was declared in par--' 
liament to have become forfeited to the crown **, and at the 
same time an act was made to incoiporate the duchy of Lan-^ 
caster, to continue the county palatine (which might otherwise 
have determined by the attainder e) and to make the same 
parcel of the duchy ; and, farther, to vest the whole in king 
Edward IV. and his heirs, ktng& of England^ for ever ; but 
under a separate guiding and governance from the other in- 
heritances of the crown. And in 1 Hen. VI I, another act 
was made, to resume such part of the duchy lands as had 
been dismembered from it in the reign of Edward IV., and 
to vest the inheritance of the whole in the king and his heirs 
for ever, as amply and largely, and in like manner, form, and 
condition, separate from the crown of England and possession 
of the same, as the three Henries and Edward IV., or any of 
them, had and held the same ^ 


Pari. 2 Hen, V. n. 30. 3 Hen. V. 

n. 15, 

** I Ventr.lSS. 

^ Some have ^entertained an opinion 
(Plowd. 220, 1, 2. Lamb. Archeum, 
233. 4 Inst. 206.) that by this act the 

ri^t of the duchy vested only in the na- 
turalf and not in the political person of 
king Henry VII., as formerly in that of 
Henry IV. ; and was descendible to bis 
natural heirs, independent of the succes* 
sian to the crown. And, if this notion 


were well founded, it might have be- 
come a very curious question at the time 
of the revolution in 1688, in Whom the 
right of the duchy remained after king 
James’s abdication, and previous to the 
attainder of the pretended prince of 
Wales. But it is observable, that in the 
same act the duchy of Cornwall is also 
vested in king Henry VII. and his heirs; 
which could never be intended in any 
event to be separated fhim the inherit- 
ance of the crown. And indeed it 
seems to have been understood very early 
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The isle of Ely is not a county palatine, though sometimes 
erroneously called so, but only a royal franchise : the bishop 
having by grant of king Henry the first, jura t^aUa within 
the isle of Ely ; whereby he exercises a jurisdiction over all 
causes, as well criminal as civil \ 

There are also counties mporate; which are certain cities 
and towns, some with mmre, some with less territory annexed 
to them ; to which out of special grace and favour the kings 
of England have granted the privilege to be counties of tliem* 
selves, and not to be comprised in any other county ; but to 
be govern^ by their own sheriffs and other magistrates, so 
that no officers Of the county at large have any power to in- 
termeddle therein. Such are London, York, Bristol, Nor- 
wich, Coventry, and many others. And thus much of the 
countries subject to the laws of England. 

tUer the statute of Henry VII., Umt the fore seems to be tliat of those judges, 
duehy of lioncaster was by no means who held (Plowd. 221.) tluit iiotwith-' 
ther^y made a separate inheritance from standing the statute of Hen. VI I. (which 
the rest of the royal patrimony; rince it was only an act of resumption) the duchy 
descended with the crown to the hatf> still remained as established by the act of 
blood in the instaoces of queen Mary Edward IV. ; separate from the other 
andqueenElittbetbi wliich it could not possessions of the crown in order and 
hare done, as the estate of a mere duke government, but united in point of in- 
of Lancaster, in <iie common course of heritance. 
legal descent. The better opinion there- s 4 Inst 220. 
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BOOK THE FIRST. 

OF THE RIGHTS OF PERSONS. 


CHAPTER THE FIRST. 

OF THE ABSOLUTE RIGHTS OP 

INDIVIDUALS. 

rpHE objects of the laws of England are so very nu- 
merous and extensive, that in order to consider them 
with any tolerable ease and perspicuity, it will be necessary 
to distribute them methodically, under proper and distinct 
heads ; avoiding as much as possible divisions too large and 
comprehensive oti the one hand, and too trifling and minute 
on the other ; both of which are equally productive of con- 
fusion. 

Now, as municipal law is a rule of civil conduct, com- [ 122 
manding what is right, and prohibiting what is wrong ; or 
as Cicero* and after him our Bracton^ have expressed it, 
sanctiojusictijtAenshonesta etprf^ibfm (mtraria{\)i it follows, 

^\iFhmpp.\% 1. c.s. 


(1) Cicero’s words are, rec/a et a numinc Jkorum tracts raHo^ imperant 
honetta^ prcHibew contraria. 
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that the primary and principal objects of the laws are bights 
and WRONGS. In the pr<^ecation therefore of these com- 
mentaries, I shall follow diis very sttnple and obvious divi- 
sion ; and shall in the Erst place consider ^the rights tliat are 
commandech and secondly the wrmigs that are forbidden, by 
the laws pf England. 


Rights are however liable to another sulxlivision ; l>eing 
eitlicr, first, those which concern and are annexed to the 
persons of men, and are then called Jura pei'sona'i'tim or the 
rights of persons ; or they are, secondly, such as a man may 
acquire over external objects, or things unconnected with his 
person, which ape styled rerumor tlie rights of things, (2) 
Wrongs also are divisible into, first, ptrivate wrongs^ which, 
being an infringement merely of particular rights, concern 
individuals only, and are calleil civil injuries ; and secondly, 
public wrongs^ which lieiiig a breach ol‘ general and public 
rights, affect the whole community, and are calleti crimes 
and misdemesnors. 


The objects of the laws of England falling into^this four- 
fold division, the present '’commentaries will therefore consist 
of the four following parts: 1. The rights of Pa'sons ; with 
the meXns whereby such rights may be either acquired or 
lost: The rights of things; with the means also of acquiring 

and losing them. 3^ Private wrofigs^ or civil injuries ; witli 
the means of redressing them by law. 4. PMic mongs^ or 
crimes and misdemesnors ; witli the means ^)f prevention and 
punishment. 

We are now, first, to consider the rights of persons : with 
the means of acquiring and losing them . 

3 • ::Now the rights of persons that are commanded to be ob- 
served by the municipal law are of two sorts : first, such as 
are due from every citizen, which are usua:lly called civil 


(2) As the author explains his division of rights of persons and rights of 
things, the inaccuracy of the terms b of less consequence: it is clear that 
^^^nnectiqn intended between persons and rights and things and^ ri« 
b diffident. ' 
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/ and, secondly, such as belong to him, which is the 
more popular acceptation of rights or Jura, Both may in- 
deed be comprized in this latter division ; for, as all social 
duties are of a relative nature, at the same time that they ai*e' 
Aaejhm one man, or set of men, they must also be due to 
another. But I apprehend it will be more clear sixid easy, to 
consider many -of them as duties required from, rather than 
as rights belonging to, particular persons. Thus, for in- 
stance, all^iance is usually, and therefore most easily, con^ 
sidered as the duty of the people, and protection as die dut}*' 
of the magistrate ; and yet they are, reciprocally, the rights as 
well as duties of each other. Allegiance is the right of the 
magistrate, and protection the right of the people. 


Persons also are divided by the law into either natural 
persons or artificial. Natural persons are such as the God of 
nature formed us ; artificial are such as are created and de- 
vised by human laws for the purposes of society and govern- 
ment, which are called corporations or bodies politic. 


The rights of persons considered in their natural capacities 
arc also of two sorts, absolute and relative. Absolute, which 
are such as appertain and belong to particular men, merely 
as individuals or single persons : relative, which are incident 
to them as members of society, and standing in various re- 
lations to each other. The first, that is, absolute rights, will 
be the subject of the present chapter. 


By the absolute rights of individuals we mean those which 
are so in their primary and strictest sense ; such as would 
belong to their persons merely in a state of nature, and which 
every man is entitled to enjoy, whether out of society or in it. 
But with regard to the absolute duties^ which man is bound 
to perfonn, considered as a mere individual, it is not . to be ^ 
expected that any human municipal law should at all explain 
or enforce them. For the end and intent of such laws being 
only to regulate the behaviour of mankind, as they are mem- 
bers of society, and stand in various relations to each other, 
they have consequently no concern with any other but social 
or relative duties. Let a man therefore be ever so aban- 
doned in his principles or vicious in his practice, provided 
‘ VOL. I. K . 
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he keeps his wickedness to himself end dpes not offend 
nfgmBt the rules of public decency^ be is put of the reac£^ of 
huiuan laws* But if he makes hi& vices publicy though they 
be such as seem principally to affect himself (as drunkennessy 
or the like,) they then become, by the bad example they &ei^ 
of penuckKis effects to society; and therefore it is then the 
business of human laws to correct them. Here the circum^ 
stance of publication is wliat alters the nature of the case. 
PubUc sobriety is a relative duty, and therefore enjoined by 
our laws ; private sobriety is an absolute duty, which, whe- 
tlicr it be performed or not, human tribunals can never know : 
and therefore they can never enforce it by any civil sanction. 
But with respect to rights^ the cose is different. Human laws 
define and enforce as well those rights which belong to a 
man considered as an individual, as those which belong to 
him considered as related to others. 

Foa the principal aim of society is to protect individuals in 
the enjoyment of those absolute rights, which were vested in 
them by the immutable laws of nature ; but which could not 
be preserved in peace without that mutual assistance and in- 
tercourse which is gained by the institution of friendly and 
social communities. Hence it follows, that the first and pri- 
mary end of human laws is to maintain and regulate these 
absolute rights of individuals. Such rights as are social and 
relative result from, and are posterior to, the formation of 
states and societies : so that to maintain and regulate these, is 
clearly a subsequent consideration. And therefore the prin- 
cipal view of human laws is, or ought always to be, to ex- 
plain, protect, and enforce such rights as are absolute, which 
[ 125 ] ii) themselves are few and simple: and then such rights as 
are jwlative, which, arising from a variety of connections, will 
be Jw more numerous and more complicated. These yrill take 
up % greater space in any code of laws, and hence may ap- 
pear to be moare attended to, though in reality they are not, 
than the rights of the former kind. Let us therefore proceed 
to examine bow far all laws ought, and how &r the laws of 
Ellwand actually do, take notice of these absolute rights, and 
l^ovide for their lasting security. 

' The absolate rights of man, considered as a free agents 
endowed with discernment to know good from evil, and with 
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pwer of choosttig tlicMe measures which appear to him to be 
titost desirable, are usually summed up in one general appel* 
lationi and denominated the natural liberty of mankind. 
This natural Uberty consists properly in a power of acting as 
one thinks fit, without any restraint or oontroul, unless by 
the law of nature; being a right inherent in us by birtb» 
and one of the gifts of God to man at his creation, when he 
endued him with the faculty of free-will. ^ But every man, 
when he enters into society, gives up a part of his natural 
liberty as the price of so valuable a purchase ; and in con- 
sideration of receiving the advantages of mutual commerce, 
obliges himself to conform to those laws, which the commu- 
nity has thought proper to establish. And this species of 
legal obedience and conrorniity is infimtely more desirable 
than that wild and savage liberty which is sacrificed to obtain 
it. For no man that considers a moment would wish to de- 
tain the absolute and uncontrouled power of doing whatever 
lie pleases ; the consequence of which is, that every other 
man would also have the same power ; and then there would 
lie no security to iiulividiials in any of the enjoyments of life. 
Political therefore, or civil liberty, wdiich is that of a member 
of society, is no other than natural liberty so far restrained 
by human laws (and no farther) as is necessary and expedient 
for the general advantage of the public. * Kence we may 
collect that the law, which restrains a man rom doing mts«* 
chief to his fellow-citizens, thouglt it diminishes the natural, 
increases the civil liberty of mankind (3) ; but that every wanton 
and causeless restraint of Uie will of the subject, whedier 
practised by a monarch, a nobility, or a popular assembly, is 
a degree of tyranny : nay, that even laws themselves, whe- 

Factdtas quod euique Jkcere (4) 

Ubetf nid quid [vi ant] jure fyrokibetur, 

■ ■ -■ - ■ -i. ■ ■ ■■ ■ ■ - 1 1*^ rrr- ^ - 

(3) There it tome confusion introduced into this panign^i, from an 
amNgftout use of the term ** natural liberty.'* According to the deaaltion 
of it in the beginning, it it a liberty subject to the control of the IsW of 
nature. If Chit be correct, as it undoubtedly is, then the potidVe laWWMgh 
restrains a man from doing mischief to his fellow-citizens, does not dimlnlJi 
hb natund liberty, because the law of nature would have done die iame. 
In thb last passage by natural liberty the author evidently meaiia the 
controlled absolute power of doing whatever we please, which is as contrary 
to the law of nature as to the municipal law. 

(4) See ante, p. e.n.(l}' 
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tber made with or without our consent, if they regulate and 
coitstrain our conduct in matters of mere indifierence, with- 
out any good end in view, are relations destructive of 
-liberty.: whereas, if any public advantage can arise from ob- 
serving such precepts, the controul of our private inclinations, 
in one or two particular points, will conduce to preserve our 
general freedom in others of more importance ; by support- 
ing that state of society, which alone can secure our inde- 
pendence. Thus the statute of king Edward IV.**, which 
forbad the fine gentlemen of those times (under the degree 
of a lord) to wear pikes upon their shoes or boots of more 
than two inches in length, was a law that savoured of oppres- 
sion; because, however ridiculous the fashion then in use 

* 

mig^t appear, the restraining it by pecuniary penalties could 
serve no purpose of common utility. But the statute of king 
Charles II. «, which prescribes a thing seemingly as indif- 
ferent, (a dress for the dead, who are all ordered to l^e 
buried in woollen,) is a law consistent with public liberty ; 
fi3r it encourages the staple trade, on which in great measure 
depends the universal good of the nation. (5) So that laws, 
when prudently framed, are by no means subversive but 
rather introductive of liberty; for,. (as Mr. Locke has well 
observed *^) where there is no law tliere is no freedom. But 
then, on the other band, that constitution or frame of go- 
vemmei^t, that system of laws, is alone calculated to main- 
^in ciwl liberty, which leaves the subject entire master of 
his own conduct, except in those points wherein the public 
good requires some direction or restraint. 

The idea and practice of this political or civil liberty flou- 
rish in their highest vigour in these kingdoms, where it falls 
[ 127 ] little short of perfection, and can only be lost or destroyed by 
the folly or demerits of it’s owner ; the legislature, and of 
course* the laws of England, being peculiarly adapted to the 

c. 5. * on Gov. p. 2. § 57. 

[. »t.l. c. S.. 


* (5) Repealed by 54 Geo. 3. c. 108. The burying so much useful woollen 

ia every year does not seem likely much to advance the universal good of 
the nation. Yet the instance is suffibiently apt, for however mistaken this 
law nuy have been in policy, it was a regulation with a view to the public 
weal, and not a merely wanton restrain of private freedom. 
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preservation of this inestimable blessing even in the meanest 
subject. Very difierent from the modem constitutions 6f 
other states on the continent of Europe, and fiom the genius 
of the imperial law ; which in general are calculated to vest 
an arbitrary and despotic power of controuling the actions of 
the subject, in die prince, or in a few grandees. And this 
spirit of liberty is so deeply implanted in our constitution, 
and rooted in our very soil, that a slave or a negro, the mo- 
ment he lands in England, falls under tlie protection of the 
laws, and so far becomes a free man ^ ; though the ma8ter*s 
right to his service may pos&ibly still continue. (6) 

The absolute rights of every Englishman, (which, taken in 
a political and extensive sense, are usually called their libera- 
ties,) as they are founded on nature and reason, so they are 
coeval with our form of government ; though subject at times 
to fluctuate and change : their establishment (excellent as it 
is) being still human. At some times we have seen them de- 
pressed by overbearing and tyrannical princes ; at others so 
luxuriant as even to tend to anarchy, a worse state than ty- 
ranny itself, as any government is better than none at all. 

Sulk. 666. Sec ch.l 4. 

The principles here laid down have lately been acted upon to their 
fullest extent in a very interesting case (F*or6e# v. Cochrane^ 2B.&C.44S.)» 
which, both on its own account, and the judgments delivered in it, at once 
luminous, profound, and eloquent, 1 j^trongly recommend to the student’s 
perusal. Many of the slaves-of a British merchant residing in East Florida, 
deserted from his plantation, and were found on board a British man of war 
not lying in the East Florida waters; the merchant claimed them, and was 
allowed to see them, and attempt to persuade them to return, but he was 
not permitted to use force. They refused to go, and he brought an action 
agmnst the British Commander for harbouring them. It was held not to be 
maintainable, even upon the concession that the Laws of East Florida per- 
mitted slavery. The principle of the decision was, that slavery is not a state 
recognised by the law of nature generally, or the law of England locally ; 
and wherever it legally exists, it does so only by the force of some local law. 
Whenever, therefore, a slave comes from the place» where it is recognised, 
into a place undef the English law, he ceases to be a slave, because the local 
law loses its force, and the English law neither Itself suders the relation, nor 
will, by the comkas inter commtmitoAerr, enforce any local law contraiy to the 
df nature. An English ship, or a territory newly discovered by English- 
men, are for this purpose the same as England, because the Eo^ish law of 
freedom will apply equally in each,' and be the right of every one there. 
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But the Tigoor of our fiee conitkutioii has always delmred 
the m&m from these embarrassments : and, as soon as^ 
cmvttlsioiis conseqn^t on the strugi(le have been oyer, Ae 
balance of our rights and liberties has settled to h’s proper 
level, and their fundamental articles have been from time to 
time asserted in parliament, as often as they were tboop^t to 
be in danger. 

First, by the great chatter of liberties, which was obtained, 
sword in hand, from king John, and afterwards, with some 
alterations, confirmed in parliament by king Henry the third, 
his son. Which charter contained very few new grants : but, 
as sir Edward Coke ^ observes, was for the most part declar- 
atoiyr of the principal grounds of the fundamental laws of Eng« 
[ 128 ] land. Afterwards by the statute called confirTnatio cofiarum^s 
whereby die great chatter is directed to be allowed as the 
common law ; all judgments contrary to it are declared void ; 
copies of it are ordered to be sent to all cathedral churches, 
and read twice a year to the people ; and sentence of excoii>» 
munication is directed to be as constantly denounced against 
all those that by word, deed, or counsel, act contrary thereto, 
or in any degree infringe it. Next, by a multitude of subse- 
quent corroborating statutes, (sir Edward Coke, I think, reckons 
thirty-two from the first Edward to Henry the fourth. 
Then, after a long Interval, by ike peiitian of right: which 
was « parliamentary declaration of the liberties of the people, 
assented to by king Charles the first in the beginnmg of his 
reign. Which was closely followed by the still more ample 
concessions made by that unhappy prince to bis parliament, 
before the fiital rupture between them ; and by the many salu- 
tary laws, particularly the habeas corpus act, passed under 
Charles the second. To these succeeded the bill of rights^ or 
declaration delivered by the lords and commons to the prince 
and princess of Orange IS February 1688 ; and afterwards 
enac^ in parlmment when they became king and queen : 
which dedaratkm concludes in these remarkable words ; and 

they do claim, demand, and insist upon, all and singular 
the premises, as their undoubted rights aiul liberties.” And 


* if Inst. proifSn. 


^ 2 |n«t. protein. 
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the acti>f perhament itself ^ ifecogeb^ ^iiU and singular the 
^ r^hts and liberties asserted and dimned in the said dedar* 
atten to be the true, andent, and indubttabie rights of the 
** people of this kingdom.” Lastly, these liberties wete again 
asserted at the conunencement of the present centOryi in the 
ad settlement”^ 9 whereby the crown was limited tohisprescsit 
majesty's illustrious house : and some new provisions were 
added, at the same fortunate era, for better securing our re- 
ligion, laws, and liberties ; which the statute declares to be 
the birthright of the people of England,” according to the 
antient doctrine of the common law 

Thus much for tlie declaration of our rights and lil^erties.^ [ 1 
The rights themselves, thus defined by these several statutes, 
consist in a number of private immunities ; which will appear, 
from what has been premised, to be indeed no other, than 
either that residuum of natural liberty, which is not required 
by the laws of society to be sacrificed to public convenience ; 
or else those civil privileges, which society hath engaged to 
provide, in lieu of the natural liberties so given up by indi- 
viduals. These therefore were formerly, either by inheritance 
or purchase, the rights of all mankind ; but, in most other 
countries of the world, being now more or less debased and 
destroyed, they at present may be said to remain, in a peculiiu* 
and emphatical manner, the rights of the people of England* 

And these may be reduced to three principal or primary 
articles ; the right of personal security, the right of personal 
liberty, and the right of private property ; because, as there 
is no other known method of compulsion, or of abridging man’s* 
natural free will, but by an infringement or diminution of one 
or other of these important rights, the preservation of these,, 
inviolate, may justly be said to include the preservation of our 
civil immunities in their largest and most extensive sense. 

The right of personal security consists in a person’s kgal 
and uninterrupted enjoyment of bis life, his limbs, his body,, 
his health, and his reputation. 

> I W. & M. St S. c. 3. " Plowd. 55 . 

13 W. 111. c. 2. 
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1. 'Life h immediate gift of God, a ri^t inherent bjr 
nature in every individual; and it begins in ocmiempkitton of 
law as soon as an infant is aide to stir in the mother’s womb. 
For if a woman is quick with child, and, by a potiim or other- 
wise, killeth it in her womb ; or if any one beat her, whereby 
the child dieth in lier body, and she is delivered of a dead child ; 
this though not murder was by the antient law homicide or 
manslaughter o. But the modern law doth not look upon 
[ oifence in quite so atrocious a light, but merely as a 

h^nous misdemesnor ^ (7) 


An infant in ventre sa mere^ or in the mother’s womb, is 
supposed in law to be born for many purposes. It is capable 
of having a legacy, or a surrender of a copyhold estate made 
to it. It may have a guardian assigned to it"^; and it is 
enabled to have an estate limited to its use, and to take after- 
wards by such limitation, as if it were then actually born. (8) 
And in this point the civil law agrees with ours *. 

2, A Man’s limbs (by which tor the present we only un- 
derstand those members which may be useful to him in fight, 
and the loss of which alone amounts to mayhem by the common 
law) are also the gift of the wise Creator, to enable him to 
protect himself from external injuries in a state of nature. 
To these therefore he has a natural inherent right ; and they 
cannot be wantonly destroyed or disabled without a manifest 
breach of civil liberty. 

Both the life and limbs of a man are of such high value, 
in the estimation of the law of England, that it pardons even 

* ** 8i sU aliquis <jui mulierem preg- * Stat. lO&llW. 3, c.l6. 

percutseritt vel ci venenum * Qta in utero mrU, in toto penk jure 

deritf per quod fecerit abortivam : ei ctvili ifUeUiguntur in rerutn natura 
puerperiunijam Jornutlum vel animatum I* 5. 40. Qui in utero est, perinde ac 

fuerilt et maaeime si animaiumfjacit ho^ si in rebus humane essetf custoditur, 
nucidium**^ Brtcton, /, 3. tr*2, c,4. quoties decommodis ipsius jmrius' 

P 3 Inst. 50. ritur, /6.I. v.40. 

Stet. 12 Car. 21. c.24. 


(7) Sec Vol.1V. p, 196. n. (20), and p. 201. 

(8) See Vol.II. p. 169. n.(4). 
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.homicide if committed se defmdenda^ or in order to preserve 
them* -For whatever is done by a man^ to save either life or 
•member, is looked upon as done upon the highest necessily 
.and compulsion. Therefore if a man through fisar of death 
•or mayhem is prevailed upon to execute a deed, or do any 
other legid act ; these, though accompanied with all other the 
requisite solemnities, may be afterwards avoided, if forced 
upon him by a well-grounded apprehension of losing his life, 
or even his limbs, in case of his non-compliance \ And the 
same is also a sufficient excuse for the commission of many 
misdemeshors, as will appear in the fourth book. The con- 
straint a man is under in these circumstances is called in law 
(hiresSi from the Latin durities^ of which there are two sorts, 
duress of imprisonment, where a man actually loses his libertyj 
of which we shall presently speak ; and duress per minas^ where 
the hardship is only threatened and impending, which is that 
we are now discoursing of. Duress per minas is either for 
fear of loss of life, or else for fear of mayhem, or loss of limb* 
And this fear must be upon sufficient reason ; ‘‘ non^^ as 
Bracton expresses it, suspicio cujuslihet nani et meticulosi 
‘‘ hominisj sed talis qui cadere possit in virum comtantem ; 
‘‘ talis enim debet esse metus^ qui in se contineat mortis pe7*iculum^ 

et corporis cruciatum A fear of battery, or being beaten, 
though never so well grounded, is no duress ; neither is the 
fear of having one’s house burned, or one’s goods taken away 
and destroyed ; because in these cases, should the threat be 
performed, a man may have satisfaction by recovering equiva- 
lent damages : but no suitable atonement can be made for the 
loss of life, or limb. And the indulgence shewn to a man 
under tliis, the principal, sort of duress, the fear of losing his 
life or limbs, agrees also with that maxim of the civil law ; 
ignoscendum censuerunt ei qui sanguinem suum qualiter qualiter 
. redemptum vohdt 

The law not only regards life and member, and protects 
every man in the enjoyment of them, but also furnishes him 
with every thing necessary for their support. For there is no 
man so indigent or wretched, but he may demand a supply 
sufficient for all the necessities of life from the more opulent 

* *2 Inst. 48S. 2 In8t.48S. 

^ I, 2. c. 5. ff. 46.21, 1. 
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pift of tbe cominunity 5 by means of the several stiontes 
etuwled hr the rdief oif the poor, of wfai<^ in their proper 
pleoes. A homaiie provision; yet though dktated by die 
prindptes of eodety, discounlenanoed by the Eosbhui laws. 
For the edicts of emperor Qmstantine commandii^ the 
poblk to mmntain tbe children of those who were unable to 
provide for diem, in order to prevent the murder and expo- 
sure of infimts, an institution founded on the same principle 
as our foundling hospitals, though comprised in the Theodo- 
siaO code were rejected in Justinian’s collection. 

L 132 } These ri^ts, of life and member, can only be determined 
by the death of the person ; which was formerly accounted 
to be either a civil or natural death. The civil death com- 
menced, if any man was banished or abjured the realm ^ by 
the process of the common law (9), or entered into religion ; 
that is, went into a monastery, and became there a monk pro- 
fessed : in whicli cases he was absolutely dead in law, and his 
next heir should have his estate. For such banished man was 
^tirely cut off from society ; and such a monk, upon his pro- 
fession, renounced solemnly all secular concerns ; and besides, 
as the popish clergy claimed an exemption from tbe duties of 
civil life and the commands of the temporal magistrate, the 
genius of the English laws would not suffer those persons to 
enjoy the benefits of society, who secluded themselves from it, 
and refused to submit to it’s regulations K A monk was there- 
fore accounted civiliter moriuus, and when he entered into re- 
ligion might, like other dying men, make his testament and 
executors ; or, if he made none, tbe ordinary might grant ad- 
ministraticm to his next of kin, as if he were actually dead in- 
testate. And such executors and administrators had the same 
power, and might bring the same actions for debts, due to the 
religious, and were liable to the same actions for those due 
from him, as if he were naturally deceased K Nay, so far has 
this principle been carried, that when one was bound in, a bond 

^1.11. e.S7. gtu/aciusest miles Ckri^nechen^ficiuitt 

* Co. IfitUlSS. perimet ad eum gui non defol gerere 

* This was also a rule in the feodal gfflcmm, 

law, L 3. L 21. desut em imkt seenli, Lilt. § 200. 


(s) Sec Vol.IV. p.'352. 
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to «i abbot andhiissiicoessorsy and afterwards made his exe* 
cutorsy and ptxifessed himself a monk of the same id)be]^ and 
in proeess of time was himself made abbot thereof; here tim 
law gave him, in the capacity of abbot, an action of debt against 
Ilk own executors to recover the money due \ In short, a 
monk or religious was so effectually dead in law, that a lease 
made even to a third person, durkig the life (generally) of one 
who afterwards became a monk, determined by such his entry 
into religion : for which reason leases, and other conveyances 
for life, were usually made to have and to hold for the term 
of one’s natural life ^ . But, even in the times of popery, the 
law of England took no cognizance of in any foreign [155 

country, because the feet could not be tried in ouf courts • ; 
and therefore, since the reformation, tins disability is held to 
be abolished ^ : as is also the disability of banishment, con-* 
sequent upon abjuration, by statute 21 Jac.I. c. 25. 

This natural life, being, as was before observed, the im- 
mediate donation of the great Creator, cannot legally be dis- 
posed of or destroyed by any individual, neither by the person 
himself^ nor by any other of his fellow-creatures, merely upon 
their own authority. Yet nevertheless it may, by the divine 
permission, be frequently forfeited for the breach of those laws 
of society, which are enforced, by the sanction of capital pun- 
ishments ; of the nature, restrictions, expedience, and legality 
of which, we may hereafter more conveniently inquire in the 
concluding book of these commentaries. At present, I shall 
only observe, that whenever the constitution of a state vests in 
any man, or body of men, a power of destroying at pleasure, 
without the direction of laws, the lives or members of the 
subject, such constitution is in the highest degree tyrannicid ; 
and that whenever any lam direct such destruction for light 
and trivial causes, such laws are likewise tyrannical, though 
in an inferior degree ; because here the subject is aware of 
the danger be is exposed to, and may by prudent caution 
provide agriost it* The statute law of England does therefore 
very seldom, and the common law does never, inflict any pun- 
ishment extending to life or limb, unless upon the highest 

* Co.LiH.l32. 

^ 1 Si&k.l63. 


* Co. LtU.139. 

^ 2 Rep. 48. Co. Litt.132. 
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ncxoessity (10) : and the constitution is an utter stranger to any 
arbitrary power of killing or maiming the sulgect without the 
express warrant of law. ** Ntdllus liber homo^'* says the great 
charter S ** aliquo modo destrtiatur^ nisi per legale judicium 
pqrium sumem^ out per legem terraeJ^ Which wordsi alipui 
modo de^ruatur” according to sir Edward Coke^, include 
a prohibition not only of killing and maiming^ but also of 
torturmg (to which our laws are strangers), and of every op* 
pression by colour of an illegal authority. And it is enacted 
by the statute 5 Ed. III. c. 9. that no man shall be forejudged 
[ 1 34> ] of life or limb, contrary to the great charter and the law of 
the land: and again, by statute 28 Ed. 111. c. 3. that no man 
shall be put to death, without being brought to answer by due 
process of law. 

3. Besides diose limbs and members that may be neces- 
sary to a man, in order to defend himself or annoy his enemy, 
the rest of his person or body is also entitled, by the same 
natural right, to security from the corporal insults of menaces, 
assaults, beating, and wounding ; though such insults amount 
not to destruction of life or member. 

4*. The preservation of a man’s health from such practices 

as may prejudice or annoy it ; and, 

\ 

5. The security of his reputation or good name from the 
arts of detraction and slander, are rights to which every man 
is entitled, by reason and natural justice ; since without these 
it is impossible to have the perfect enjoyment of any other ad- 
vantage or right. But these three last articles (being of much 
less importance than those which have gone before, and those 
which are yet to come) it will suffice to have barely mentioned 
among the rights of persons ; referring the more minute dis- 
cussion of their several branches, to those parts of our com- 

( c. 29. * 2 Inst 48. 


( 10) However opinions may vary as to the total abolition, or even further 
limitation of punishments in the English law extending to life and limb, no 
one can doul^ I imagine, that ndther the common nor the statute law 
merited this compliment at the time it was written. Remarks of this nature 
in such a book are the more to be lamented, because they tend to diminish 
it’s well-deserved general authority. 
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mentaries which treat of the infringement ofthese ri^ts^ tinder 
the head of personal wrongs. (1 1) 

II. Next to personal security, the law of En^and regards, 
as^rts, and preserves the personal liberty of individuals* This 
personal liberty consists in thepower of loco-motion, of change 
ing situation, or removing one’s person to whatsoever place 
one’s own inclination may direct; without imprisonment or 
restraint, unless by due course of law. Concerning which we 
may make the same observations as upon the preceding article; 
that it is a right strictly natural ; that the laws of England 
have never abridged it without sufficient cause ; and, that in 
this kingdom it cannot ever be abridged at the mere discretion 
of the magistrate, without the explicit permission of the laws. 

Here again the language of the great charter i is, that, no [ 1 35 
freeman shall be taken or imprisoned, but by the lawful judg- 
ment of his equals, or by the law of the land. And many sub- 
sequent old statutes J expressly direct, that no man shall be 
taken or imprisoned by suggestion or petition to the king or 
his council, unless it be by legal indictment, or the process of 
the common law. By the petition of right, 3 Car. I., it is 
enacted, that no freeman shall be imprisoned or detained with- 
out cause shewn, to which he may make answer according to 
law. By 16 Car. I. c. 10. if any person be restrained of his 
liberty by order or decree of any illegal court, or by command 
of the king’s majesty in person, or by warrant of the council- 
board, or of any of the privy council : he shall, upon demand 
of his counsel, have a writ of habeas corpus^ to bring his body 
before the court of king’s bench or common pleas ; who shall 
determine whether the cause of his commitment be just, and 
thereupon do as to justice shall appertain. And by 31 'Car« 11. 
c. 2. commonly called the habeas corpus act^' the methods of 
obtaining this writ are so plainly pointed out and enforced, 
thaiy so long as this statute remains unimpeached, no subject 
of England can be long detained In prison, except in those 
cases in which the law requires and justifies such detainer. 

And, lest this act should be evaded by demanding unreasonable 

* c. 29. ^ ^ Edw. III. c. 8. 25 Edw.IIL tt.5. 

c. 4. 39 Edw. III. c. 3. 


(II) SeeVol.ni.p.ll9. 137. 
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bail# or giireties fiir the prUooer’s appearanee^ it is ifeclared 
by 1 W. & M. St. 2. c. 2. tfmt excessive bail ought not to be 
required. (12) 


Of great importance to the public is the preservation of this 
personal liberty : fen* if once it were left in the power of any^ 
the highest, magistrate to imprisem arbitrarily whomever he or 
his officers thought proper, (as in France it is daily practised 
by die crown ^,) there would soon be an end of aft other rights 
and immunities. Some have thought that unjust attacks, even 
upon life, or property, at the arbitrary will of the magistrate, 
[ 1S6 ] are less dangerous to the commonwealth than such as are 
made upmi the personal liberty of the subject. To bereave 
a man IHe, or by violence to confiscate his estate, without 
accusation or trial, would be so gross and notorious an act 
of despotism, as must at once convey the alarm of tyranny 
thrcxighaat the whole kingdom : but confinement of the per- 
son by secretly huriy ing him to gaol, where his sufierings are 
unknown or forgotten, is a less public, a less striking, and 
therefore a more dangerous engine of arbitrary government. 
And yet sennetimes, when the state is in real danger, even this 
may be a necessary measure. But the happiness of our con- 
stitution is, that it is not left to the executive power to deter- 
mine when the danger of the state is so great, as to render this 
measure expedient: for it is the parliament only, or legislati\'e 
power, that, whenever it sees proper, can authorize the crown, 

suspending the habeas corpus act for a short and limited 
time, to imprison suspected persons without giving any reason 
for so doing ; as the senate of Rome was wont to have recourse 
to a dictatin', a magistrate of absolute authority, when they 
judged the rqiublic in any imminent danger. The decree of 
the senate, vriuch usually preceded, the nomination of this 
magistrate, deub operam consuUsj ne quid respMica de^rimenti 
^ was oriled the senatus conssdtum uUimae necessitatis* 

Inlfe this experiment ought only to be tried in cases 

I bftfc hsm MMwed upon good «»- lettru de cachet wore tsmod, ii|>oii ffao 
tboHor, dutf daring the mUd admloM- single gnmnd of the ftmous bull fim*. 
tmianef Ci ad Kn i l Fleiuy, abo f o 54^000 genUui* 


(12) See Vol. in, p. Its. 



Ck.l. 


OF PERSONS. 


196 


of extreme emergency; and m the$e the nation partu with hs 
liberty for a whUe, in mrder to preserve it for ever. (15) 

The confinement of the person, in any wise, is an imprl« 
sonment. So that the keeping a man agsunst bis will in a 
private house, putting him in the stocks, arresting or forcibly 
detaining him in the street, is an imprisonment K And the 
law so much discourages unlawful confinement, that if a man 
is under dtsress of imprisotimefUf which we before explained to 
mean a compulsion by an illegal restraint of liberty, until be 
seals a bond or the like ; he may allege this duress, and avoid 
the extorted bond. But if a man be lawfully imprisoned, 
and eitlier to procure his discharge, or on any other &ir ac- 
count, seals a bond or a deed, this is not by duress of impris- 
onment, and he is not at liberty to avoid it To make im- 
prisonment lawful, it must either be by process from the courts 
of judicature, or by warrant from some legal officer having 
authority to commit to prison ; which warrant must be in 
writing, under the hand and seal of the magistrate, and express 
the causes of the commitment in order to be examined into 
(if necessary) upon h habeas cot'pus, (14) If there be no cause 
expressed, the gaoler is not bound to detain the prisoner 
For the law judges in this respect, saith sir Edward Coke, 

* 2 Inst. 589. 2 Inst. 482. • JWd. 52, 5S. 


(15) The effect of a suspension of the habeas corpus act is not in itself to 
enable any one ** to imprison suspected persons without giving any reason 
for so doing.” But it prevents persons who are committed upon certain 
charges from being buled, tried, or discharged for the time of the Buipensioo, 
except under the provisions of the suspending act, leaving, however, to the 
magistrate, or person committing, all the responsibility attending an illegal 
imprisonment. It is very common, therefore, to pass acts of indemnity sub- 
sequently for the protection of those, who either could not defend them- 
selves in an action for fidse imprisonment without mdeing impniper 
disdosures of the informatioo on which they acted, or who have done acto 
not strictl|r defensible at law, though justi^ hy the necessity of thesjiq- 
mentw — See 57 Greo.III. c. 5. and c«55. for instances of suspedding acts $ and 
58 Geo.IIl. c. 6. for one of an indemnifying act. For an account of the 
writ of the habeoicarpus^ see Vol. 111. p. 129. 

(14) As an arrest is an imprisonment in the huge sense of the woid, ikk 
position that imprisonment to be lawful should be by process or warrant, 
must be underst^ with the qualificatbns pointed out in the Chapter on 
Arrests. B. IV.ch.2l. 
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like Festus the Roman governor ; that it Is unreascmable to- 
•end a prisoner, and not to signify withal the crimes alleged 
against him. 

A KATURAJL mid regular consequence of this personal liberty 
is, that every Englishman may claim a right to abide in his 
own country so long as he pleases ; and not to be driven from 
it unl^s by the sentence of the law. The king indeed, by his 
royal prerogative, may issue out his writ ne exeat regnum ( 1 5), 
and prohibit any of his subjects from going into foreign parts 
without licence This may be necessary for the public service 
and safeguard of the commonwealth.' But no power on earth, 
except the authority of parliament, can send any subject of Eng- 
land out of the land against his will ; no, not even a criminal. 
For exile, and transportation, are punishments at present 
unknown to the common law ; and, whenever the latter is now 
inflicted, it is either by the choice of the criminal himself to 
escape a capital punishment, or else by the express direction 
of some modern act of parliament. (16) To this purpose the 
great charter ^ declares, that no freeman shall be banished, 
unless by the judgment of his peers, or by the law of the land. 
And by the habeas corpus act, 31 Car. II. c. 2. (that second 
magna carta^ and stable bulwark of our liberties) it is enacted, 
that no subject of this realm, who is an inhabitant of England, 
Wales, or Berwick, shall be sent prisoner into Scotland, Ire- 
land, Jersey, Guernsey, or places beyond the seas ; (where 
] they cannof have the full benefit and protection of the common 
law ;) but that all such imprisonments shall be illegal ; that 
the person who shall dare to commit another contrary to this 
law, shall be disabled from bearing any oflice, shall incur the 
penalty of a praemtmire^ and be incapable of receiving the 
king^s pardon : and the party . suffering shall also have his 
private action against the person committing, and all his aiders, 
advisers, and abettors, and shall recover treble costs; be- 
sides' his damages, which no jury shall assess at less than five 
hundred pounds. 

« F. N. B.8S. p I! 

^15) See post, p. 26 S. 

(is) Exile has been revived as a punishment, for one ofience by a modem 
statute. SeeVol.IV. p.isi. n.(l4). 
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The. law is in this respect so benignly and liberally construed 
for the benefit of the subject, that, though within the realm 
the king may command the attendance and service of all his 
liegemen, yet he cannot send any man out the realm, even 
upon the public service ; excepting sailors and soldiers, the 
nature of whose employment necessarily implies an exception : 
he cannot even constitute a man lord deputy or lieutenant of 
^ Ireland agUinst his will, nor make him a foreign ambassador 
For this might in reality be no more than an honourable 
exile, 

III. The third absolute right, inherent in every English- 
man, is that of property : which consists in the free use, enjoy- 
ment, and disposal of all his acquisitions, without any control 
or diminution, save only by the laws of the land. The original 
of private property is probably founded in nature, as will be 
more fully explained in the second book of the ensuing com- 
mentaries : but certainly the modifications under which we at 
present find it, the method of conserving it in the present 
owner, and of translating it from man to man, are entirely 
derived from society ; and are some of those civil advantages, 
in exchange for which every individual has resigned a part of 
his natural liberty. Tlie laws of England are, therefore, in 
point of honour and justice, extremely watchful in ascertaining 
and protecting this right. Upon this principle the great 
charter ^ has declared that no freeman shall be disseised, or 
divested, of his freehold, or of his liberties, or free customs, 
but by the judgment of his peers, or by the law of the land. 
And by a variety of antient statutes * it is enacted, that no 
man’s lands or goods shall be seised into the king’s hands, 
against the great charter, and the law of the land ; and that 
no man shall be disinherited, nor put out of his franchises or 
freehold, unless he be duly brought to answer, and be fore- 
judged by coui'se of law ; and if any thing be done to the con-^ 
trary, it shall be redressed, and holden for none, 

So great moreover is the regard of the law for private pro- 
perty, that it will not authorize the least violation of it ; no, 

^ 2 Inst. 47. * 5 Edw. III. c.9. 25£dw.IIJ. st.d. 

' c. 29. c. 4. 28 Edw. III. c. 3. 

VOL. I. \ 
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not even for the general good of the whole community. If a 
new road^ for instance, were to be made through the grounds 
of a private person, it might perhaps be extensively beheficial 
to the public ; but the law permits no man, or set of men, to 
do this without consent of the owner of the land. In vain 
may it be urged, that the good of the individual ought to 
yield to that of the community ; for it would be dangerous to 
allow any private man, or even any public tribunal, to be the 
judge of this common good, and to decide whether it be ex- 
pedient or no. Besides, the public good is in nothing more 
essentially interested, than in the protection of every indivi- 
duaPs private rights, as modelled by the municipal law. In 
this and similar cases the legislature alone can, and indeed 
frequently does, interpose, and compel the individual to ac- 
quiesce. But how does it interpose and compel? Not by 
absolutely stripping the subject of his property in an arbitrary 
manner ; but by giving him a full indemnification and equivalent 
for the injury thereby sustained. The public is now considered 
as an individual, treating with an individual for an exchange. 
All that the legislature does, is to oblige the owner to alienate 
his possessions for a reasonable price; and even this is an 
exertion of power, which the legislature indulges with caution, 
and which nothing but the legislature can perform. (10) 

[ 140 ] Nor is this the only instance in which the law of the land 
has postponed even public necessity to the sacred and invio- 
lable rights of private property. For no subject of England 
can be constrained to pay any aids or taxes, even for the de- 
fence of the realm or the support of government, but such as 
are imposed by his own consent, or that of his representatives 
in parliament. By the statute 25 Edw. I. c. 5. and 6. it is pro- 


(10} Even where the legiblatiire interferes, it is almost invariably the 
practice to except gardens, parks, paddocks, courts, and yards (every thing, 
in short, which is connected with the domestic comforts and pleasures of 
the individual), from the operation of the act. 

The ordinary cases of widening or diverting roads, where the consent of 
the owner of the land is procured, and of stopping up and selling unne* 
cessary roads, are provided for in some measure, and in some cases, by the 
common law writ of ai quod damnuriif and more fully and generally by the 
highway act, 13 Geo.IIl. c. 78., and 55 Geo. Ill, c. 68.^ See Burn^s Justice, 
tit. Highways. 
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vided, that the king shall not take any aids or tasks, but by 
the common assent of the realm. And what that common 
assent is, is more fully explained by Edw. I. st. 4. c- 1 • 
which t enacts, that no talliage or aid shall be taken without 
the assent of the archbishops, bishops, earls, barons, knights, 
burgesses, and other freemen of the land: and again, by 
14 Edw. III. st. 2. c. I . the prelates, earls, barons, and com- 
mons, citizens, burgesses, and merchants shall not be charged 
to make any aid, if it be not by the common assent of the 
great men and commons in parliament. And as this funda- 
mental law had been shamefully evaded under many succeeding 
princes; by compulsive loans, and benevolences extorted with- 
out a real and voluntary consent, it was made an article in 
the petition of right, 3 Car. I., that no man shall be compelled 
to yield any gift, loan, or benevolence, tax, or such like charge, 
without common consent by act of parliament. And, lastly, by 
the statute 1 W. & M. st, 2. c, 2. it is declared, that levying 
money for or to the use of* the crown, by pretence of prero- 
gative, without grant of parliament ; or for longer time, or in 
other manner, than the same is or shall be granted ; is illegal. 

In the three preceding articles we have taken a short view 
of the principal absolute rights which appertain to every Eng- 
lishman. But in vain would these rights be declared, ascer- 
tained, and protected by the dead letter of the laws, if the 
constitution had provided no other method to secure their 
actual enjoyment. It has therefore established certain other 
auxiliary subordinate rights of the subject, which serve prin- 
cipally as outworks or barriers, to protect and maintain invio- 
late the three great and primary rights, of personal security, 
personal liberty, and private property. These are, 

1. The constitution, powers, and privileges of parliament, 
of which I shall treat at large in the ensuing chapter. 

2. The limitation of the king’s prerogative, by bounds, so 
certain and notorious, that it is impossible he should either 

^ See the introduction to the great nothing more than a sort, of translation 
charter, (edii. Oxon^) sub anno 1297; into Eatin of tViOt confirmatio cartarunif 
wherein it is shewn that this statute de 25 Edw.l., wMch was originally pub- 
talliagio non concedendof supposed to hsivc Iblied in the Norman langiiage. 
been made in 34 Edw. I., Is in reality ^ 

E 2 
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mistake ot legally exceed them without the consent of the 
people. Of this also I shall treat in its ]Woper place. The 
former of these keeps the legislative power in clue health and 
vigour, so as to make it improbable that laws should be en- 
acted destructive of general liberty : the latter is a guard upon 
the executive power, by restraining it from acting either be- 
yond or in contradiction . to the laws, that are framed and 
established by the other. 

3, A a'iHRD subordinate right of every Englishman is that 
of applying to the courts of justice for redress of injuries. 
Since* the law is in England the supreme arbiter of every man’s 
life, liberty, and property, courts of justice must at all times 
be open to the subject, and the law be duly administered 
therein. The einphatical words of magna carta spoken in 
the person of the king, who in judgment of law (says sir Ed- 
w^ard Coke '^) is ever present and repeating them in all his 
courts are these; ntilll vendcynus^nulU negabimus^ aid differemus 
rccitm veljustiiiam : and therefore every subject,” continues 
the same learned author, for injury done to him m bonis^ 
in terris^ net pei'sona^ by any other subject, be he ecclesi- 
‘‘ astical or temporal, free or bond, man or woman, old or 
young, or be he outlawed, exconiniunicated, or any other 
without exception, may take his remedy by the course of 
the law, and have justice and right for the injury done to 
him, freely without sale, lully without any denial, and 
speedily without delay.” It were endless to enumerate all 
the qffii'mative acts of j)arHament, wdierein justice is directed to 
be done according to the law of the land : and what that law 
is, every subject know's, or may know if he pleases ; for it 
depends not upon the arbitrary will of any judge, but is per- 
manent, fixed, and unchangeable unless by authority of par- 
liament. I shall, however, just mention a few’ negative statutes, 
whereby abuses, perversions, or delays ofjustice, especially by 
the prerogative, are restrained. It is ordained by magna carta 
that no freeman shall be outlawed, that is, put out of thei pro-^ 
tection and benefit of the laws, but according to the law of the 
land. By 2 Edw, III. c. 8. and 11 Rich. II. c.lO. it is enacted, 
that no commands or letters shall be sent under the great seal. 




^ 2 Inst, 55. 


* c. 29. 



Ch. 


OF PERSONS. 


or the little seal, the signet, or privy seal, in disturbance of 
the law ; or to disturb or delay common right ; and, though 
^ch commandments should come, the judges shall liot cease 
to do right ; which is also made a part of their oath by statute 
3 8 Ed. III. St. 4f, And by 1 W.&M. st.2. c. 2, it is declared, 
that the pietended power of suspending, or dispensing with 
laws, or the execution of law^s, by regal authority, without 
consent of parliament, is illegal. (11) 

Not only the substantial part, or judicial decisions, of the 
law, but also tlie formal part or method of proceeding, cannot 
be altered but by parliament: for, if once those outworks were 
demolished, there would be an inlet to all manner of inno- 
vation in the boily of the law itself. The king, it is tiTie, may 
erect new courts of justice ; but then they must proceed ac- 
cording to the old establiwshed forms of the common law. For 
which reason it is declared in the statute 16 Car. I. c.lO. upon 
the dissolution of the court of starchamber, that neither his 
majesty, nor his })rivy council, have any jurisdiction, powder, or 
authority by English bill, petition, articles, libel, (which were 
the course of proceeding in the starchamber, borrowed from 
the civil law,) or by any other arbitrary way whatsoever, to 
examine, or draw into question, determine, or dispose of the 
lands or goods of any subjects of this kingdom ; but that the 
same ought to be tried and determined in the ordinary courts 
of justice, and by course of law. 


(ll)“ The (lisperibing with laws began no earlier than the reign of Henry 
the third, by an insertion of the clause of non obstante^ into grants and 
patents, after the example of the papal power. Matthew Paris calls this 
detestabilis adjcctio, and what the king’s judges at that time thought of it, 
appears from this passage in the same contemporary historian. ‘ Quod cum 

* comperisset quidam vir ducretuSy tunc justiciariusy Rogerus de 'Vhurkehy^ 
‘ ab alto ducens suspiria de proidicla; adjectionis appositione, Heu heuy hos 

* ut quid dies expectavimus ? Ecce Jain civilis curia exewplo ecclesiastic ce 

* coxnquinatur y ct a sulphureo fonte intoxivaturl The parliament likewise 

complained, that the church and kingdom suffered infinitely by reason of 

the clause of non ohstantCy which weakened and enen^ated all oaths, antient 

customs, written laws, grants, statutes, and privileges.”' Ld.Lytt. H.2. v.3* 

p. 451. note. 3 ded. The whole of the note is well worth reading for tbe 

-oundness and moderation of the constitutional doctrine which it lays down^ 
0 

L 3 



THE RIGHTS 


Book L 


4f. If tibiere should happen any uncommon injury, or in* 
fringement of the rights before mentioned, which the ordinary 
course of law is too defective to reach, there still remains a 
fourth subordinate right, appertaining to every individual, 
namely, the right of petitioning the king, or either house of 
parliament, for the redress of grievances. In Russia we are 
told y that the czar Peter established a law, that no subject 
might petition the throne, till he had first petitioned two 
different ministers of state. In case he obtained justice 
from neither, he might then present a third petition to the 
prince; but upon pain of death if found to be in the wrong. 
The consequence of which was, that no one dared to offer 
such third petition ; and grievances seldom falling under the 
notice of the sovereign, he had little opportunity to redress 
them. The restrictions, for some there are, which are laid 
upon petitioning in England, are of a nature extremely dif- 
ferent; and while they promote the spirit of peace, they are 
no check upon that of liberty. Care only must be taken, lest, 
under the pretence of petitioning, the subject be guilty of any 
riot or tumult ; as happened in the opening of the memorable 
parliament in 164*0: and, to prevent tliis, it is provided by 
the statute 13 Car. II. st. 1. c. 5. that no petition to the King, 
or either house of parliament, for any alteration in church 
or state, shall be signed by above twenty persons, unless the 
matter thereof be approved by three justices of the peace, or 
the mtyor part of the grand jury in the country ; and in 
London by the lord mayor, aldermen, and common coundil : 
nor shall any petition be presented by more than ten persons 
at a time. But, under these regulations, it is declared by the 
statute 1 W. & JVI, st. 2. c. 2. that the subject hath a right to 

petition ; and that all commitments and prosecutions for such 
petitioning are illegal, (12) 


y Montesq. Sp. L. xii. 26. 


(12) See Vol. IV. p. 148* n. 1 1. But I would observe, that Mr.Dunnina 
was of a different opinion from that expressed by Lord Mansfield in the 
name of the court of K. B., and asserted that the statute of Charles IL was 

Bfitote pTo-‘‘ 
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5. The fifth and last auxiliary right of the subject, that I 
shall at present mention, is tliat of haying cirms for their de«* 
fence,^ suitable to their condition and degree, and such as are 
allowed by law. Which is also declared by the same statute 
1 W.& M. st.^. C.2*, and it is indeed a public allowattce under 
due restrictions, of the natural right of resistance and self- 
preservation, when the sanctions of society and laws are found 
insudicient to restrain tlie violence of oppression. 

In these several articles consist the rights, or, as they are 
frequently terme<l, tJie liberties of Englishmen: liberties, 
more generally talked of tliaii tlmroughly understood ; and 
yet highly necessary to be perfectly known and considered by 
every man of rank or property, lest iiis ignorance of the 
points whereon tliey are founded should hurry him into fac- 
tion and licentiousness on the one hand, or a pusillanimous 
- indifierence and criminal submission on the other. And we 
have seen tliat Uiese rights consist, primarily, in the free en- 
joyment of |>ers'onal security, of personal liberty, and of pri- 
vate property. 80 long as these remain inviolate, tlie subject 
is perfectly free; for every species of compulsive tyranny 
and oppression must act in opposition to one or other of these 
rights, having no otlier object upon which it can possibly be 
•employed. To presei’ve these from violation, it is necessary 
that the constitution of parliament be supported in it's foil 
vigour; and limits, certainly known, be set to the royal pre- 
rogative, And, lastly, to vindicate these rights, when actually 
violated or attacked, the subjects of England are entitled, in 
the first place, to the regular administration and free course 
of justice in the courts of law; next, to the right of petitioning 
the king and parliament for redress of grievances ; and, lastly, 
to the right ol’ having and using arms for self-preservation and 
defence. And all these rights and liberties it is our birtli right 
to enjoy entire ; unless where the laws of our countiy have 
laid them under necessary restraints — restraints in them-^* 
selves so gentle and moderate, as will appear i^pon farther 
inquiry, that no man of sense or probity would wish to see 
them slackened. For all of us have it in our choice to do 


(13) The statute declares this fight only in the case of prcrtestants 5 — by 
the effect^ however, of modern statutes it is now undoubtedly universaL 

c. 4 
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every thing that a good man would desire to do ; and are re- 
strained from nothing, but what would be pernicious either to 
ourselves or our fellow-citizens. So that this review of our 
[ 145 ] situation may fully justify the observation of a learned French 
author, who indeed generally both thought and wrote in the 
spirit of genuine freedom* ; and who hath not scrupled to pro- 
fess, even in the very bosom of his native country, that the 
English is the only nation. in the world where political or civil 
liberty is the direct end of it’s constitution. Recommending, 
therefore, to the students in our laws a farther and more ac- 
curate search into this extensive and important title, I shall 
close my remarks upon it with the expiring wish of the famous 
father Paul to his country, “ Esto perpetua !” 

* Montesq. Sp. L. xi. 5. 
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CHAPTER THE SECOND. 

OP THE PARLIAMENT. 


are next to treat of the rights and duties of persons, 
as they are members of society, and stand in various 
relations to each other. These relations are either public or 
private : and we will first consider those that are public. 

The most universal public relation, by which men are 
connected together, is that of government ; namely, as go- 
vernors and governed, or, in other words, as magistrates and 
people. Of magistrates some arc also supreme^ in whom the 
sovereign power of the state resides ; others are subordinate^ 
deriving all their authority from the supreme magistrate, ac- 
countable to him for their conduct, and acting in an inferior 
secondary sphere. 

In all tyrannical governments the supreme magistracy, or 
the right both of inaJcmg and of eiiforcing the laws, is vested 
in one and the same man, or one and the same body of men ; 
and wherever these tw(i powers arc united together, there can 
be no public liberty. The magistrate may enact tyrannical 
laws, and execute them in a tyrannical manner, since he is 
possessed, in quality of dispenser of justice, with all the power 
which he as legislator thinks proper to give himself. But, 
where the legislative and executive authority are in distinct 
hands, the former will take care not to entrust the latter with 
so large a power as may tend to the subversion of it’s own 
independence, and therewith of the liberty of the subject. 
With us therefore in England this supreme power is divided 
into two branches ; the one legislative, to wit, the parliament, 
consisting of king, lords, and commons; the other executive, 
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consisting of the king alone. It will be the business of this 
chapter to consider the British parliament; in which the 
legislative power, and (of course) the supreme and absolute 
authority of the state, is vested by our constitution. 

The original or first institution of parliament is one of 
those matters which lie so far hidden in the dark ages of 
antiquity, that the tracing of it out is a thing equally difficult 
and uncertain. The word parliament^ itself, i^parlement or 
colloquium^ as some of our historians translate it,) is compara- 
tively of modern date ; derived from the French, and signify- 
ing an assembly that met and conferred together. It was first 
applied to general assemblies of the states under Louis VII. 
in France, about the middle of the twelfth century ». But it 
is certain that, long before the introduction of the Norman 
language into England, all matters of importance were de- 
bated and settled in the great councils of the realm. A 
practice, which seems to have been universal among the 
northern nations, particularly the Germans ** ; and carried by 
them into all the countries of Europe, which they overran at 
the dissolution of the Roman empire. Relics of which con- 
stitution, under various modifications and changes, are still 
to be met with in the diets of Poland, Germany, and Sweden, 
and the assembly of the estates in France® : for what is there 
now called the parliament is only the supreme court of justice, 
consisting of the peers, certain dignified ecclesiastics and 
judges ; which neither is in practice, nor is supposed to be in 
theory, a general council of the realm. 

With us in England this general council hath been held 
immemorially, under the several names of mychel-synotli or 
great council, michcUgemoU^ or great meeting, and more 
14.8 ] frequently mttena-gemote, or the meeting of wise meii. It was 
also styled in Latin, commune concilium regni^ magnum conci* 
Hum reghj curia magna^ conventm magnatum vel procerum^ 

* Mod. Un. Hist, xxiii. 307. The siillant, de vuyorUitts omnes. Tac. de 
first mention of It in our statute law is in mor. Germ* (7.11. 
the preamble to the statute of Westm. 1. ^ These were assembled for the last 

S £dw. I. 1275. time, Z). 1561. (See Whitelocke of 

** De rmmdms rebus priucipes con* pari. c.72«) or, according to Robertson, 

1614. (HistCh.V.i. n* 
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assisa generalise and sometimes communitas r^ni Angliae"^. We 
have instances of its meeting to order the affidrs of the king- 
dom, to make new laws, and to mend the old, or, as Fleta* 
expresses it, fiovis injur its emersis nova constituere remediae 
so early as the reign of Ina king of the West Saxons, OfFa 
king of tlie Mercians, and Ethelbert king of Kent, in the 
several realms of the heptarchy. And, after their union, the 
Mirror informs us, that king Alfred obtained for a perpetual 
usage, that these councils should meet twice in the year, or 
oftener, if need be, to treat of the government of God^s 
people ; how they should keep themselves from sin, should live 
in quiet, and should receive right. Our succeeding Saxon 
and Danish monarchs held frequent councils of this sort, 
as appears from their respective codes of laws; the titles 
whereof usually speak them to be enacted, either by the 
king with the advice of his wittcna-gemote, or wise men, as, 
“ hoc cst imtitutunie quod. Eadgams rcjc cum comilio sapientuin 
suo7'um imtituit ; ” or to be enacted by those sages with the 
advice of the king, “ haec sunt judiciae quae sapientes comilio 
regis Ethelstani iustituerunt or, lastly, to be enacted by 
them both together, as, hacc sunt mstitutionese quas rex 
Edmundus et episcopi sui cum sapientihus suis instiiueruntr 

There is also no doubt but these great councils were occa- 
sionally held under the first princes of the Norman Jine. 
Glanvil, who wrote in the reign of Henry the second, speak- 
ing of the particular amount of the amercement in the 
sheriff’s court, says, it had never been yet ascertained by the 
general assise, or assembly, but was left to the custom of 
particular counties^. Here the general assise is spoken of 
as a meeting well know'ii, and its statutes or decisions are 
put in a manifest contradistinction to custom, or the common 
law. And in Edward the third’s time an act of parliament, 
made in the reign of William the Conqueror, was pleaded 
in the case of the abbey of St. Edmund’s-bury, and judicially 
allowed by the court 


** Glanvil. /.IS. c. 32. /. 9. c>10. — sam gerteralem deiemlinatum estf sed 
Pref. 9 Rep.— 2 Inst. 156. jiro consueiudine nngulorum comitatuum 

* /.2. C.2. . debetur, 1.9, c.lO. 

c.l. § 3. Year-book, 21 Edw« III. 60. 

< Quanta atse debeat per nuUam assi^ 
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' HENCE5 It indisputably appears, that parliaments, or 
general councils, are coeval with the kingdom itself. How 
those parliaments were constituted and composed, is another 
question, which has been matter of great dispute among our 
learned antiquaries ; and particularly, whether the commons 
were summoned at all ; or if summoned, at what period they 
began to form a distinct assembly. But it is not my intention 
here to enter into controversies of this sort. I hold it suffi- 
cient that it is generally agreed, that in the main the constitu- 
tion of parliament, as it now stands, was marked out so long 
ago as the seventeenth year of king .Tohn, A,D. 1215, in the 
great charter granted by that prince ; wherein he promises to 
summon all archbishops, bishops, abbots, earls, and greater 
barons, personally ; and all other tenants in chief under the 
crown, by the sheriff and bailiffs ; to meet at a certain place, 
with forty days* notice, to assess aids and scutages when neces- 
sai'y. And this constitution has subsisted, in fact at least, from 
the year 1266, 49 Hen. III., there being still extant writs of 
that date, to summon knights, citizens, and burgesses to 
parliament. I proceed, therefore, to inquire wherein consists 
this constitution of parliament, as it now^ stands, and has stood 
for the space of at least five hundred years. And in the 
prosecution of this inquiry, I shall consider, firft, the man- 
ner and time of it’s assembling : secondly, it*s constituent 
parts: thirdly, the laws and customs relating to parliament, 
considered as one aggregate body : fourthly and fifthly, the 
laws and customs relating to each house separately and dis- 
tinctly taken : sixthly, the methods of proceeding, and of 
making statutes, in both houses : and, lastly, the maimer of the 
parliament’s adjournment, prorogation, and dissolution. (]) 

£ 150 ] 1. As to the manner and time of assembling. The parlia- 

ment is regularly to be summoned by the king’s writ or letter, 
issued out of chancery by advice of the privy council, at least 
forty days before it begins to sit. (2) It is a branch of the 

s 

( 1 ) I refer the student to Mr. Turner’s chapters on the Wittenageniote, 
Hist. of Ang-Sa\. b. viii. ch. 4. & 5., and to that of Mr. Hallam on the com- 
jnencement of the representative system in England, Midd.Ages, ch.viii., 
for much infqrmation on those interesting subjects. 

( 2 ) . This was the term fixed in King John’s charter, and enforced by 
7 5: 8 W, 5. c, 25 . ; but since the union with Scotland the practice has 

been 
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royal prerogative, that no parliament can be convened by it’s 
own authority, or by the authority of any, except the king 
alone. And this prerogative is founded upon very good rea- 
son. For, supposing it had a right to meet spontaneously, 
without being called together, it is impossible to conceive that 
all the members, and each of the houses, would agree unani- 
mously upon the proper time and place of meeting ; and if 
half of the members met, and half absented themselves, who 
shall determine wliich is really the legislative body, the part 
assembled, or that which stays away ? It is therefore necessary 
that the parliament should be called together at a determinate 
time and place ; and highly becoming it’s dignity and inde- 
pendence, that it should be called together by none but one 
of it’s own constituent parts ; and, of the three constituent 
parts, this office can only appertain to the king: as he is a 
single person, whose will may be uniform and steady ; the 
first person in the nation, being superior to both houses in 
dignity; and the only branch of the legislature that has a 
separate existence, and is capable of performing any act at a 
time when no parliament is in being’. Nor is it an exception 
to this rule that, by some modern statutes, on the demise of 
a king or queen, if there be then no parliament in being, 
the last parliament revives, and is to sit again for six months, 
unless dissolved by the successor : for this revived parliament 
must have been originally summoned by the crown. 

It is true, that by a statute, 16 Car. I. c. 1., it was enacted, [ 
that, if the king neglected to call a parliament for three years, 
the peers might assemble and issue out w rits for choosing one ; 
and, in case of neglect of the peers, the constituents might 

• By motives somewhat similar to which their historians have assigned 
these the republic of Venice \'vas actii- these as the jirincipal reasons. I. The 
ated, when towards the end of these- pi opriety of having the executive power 
venth century it abolished the tribunes a part of the legislative, or senate ; io 
of the people, who were annually chosen which the former annual magistrates 
by the several districts of the Venetian were not admitted. 2. Tlie necessity 
territory, and constituted a doge in their of having a single person to convoke the 
stead ; in whom the executive power great council when separated. (Mod. 
of the state at present resides. For Un. Hist, xxvii. 15.) 

been to make the writs returnable in fifty days from the feste^ that having 
been the term fixed as a minimum, with regard to the first parliament of 
Great Britain, by the 22d article of the union. 
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meet and elect one themselves. But this, if ever put in 
practice^ would have been liable to all the inconveniences I 
have just now stated; and the act itself was esteemed so 
highly detrimental and injurious to the royal prerogative, that 
it was repealed by statute 16 Car. II. c. i. From thence, 
therefore, no precedent can be drawn. 

It is also true, that the convention-parliament, which 
restored king Charles the second, met above a month before 
his return ; the lords by their own authority, and the com- 
mons in pursuance of writs issued in the name of the keepers 
of the liberty of England by authority of parliament : and 
that the said parliament sat till the twenty-ninth of December, 
full seven months after the restoration ; and enacted many 
laws, several of which are still in force. But this was for the 
necessity of the thing, which supersedes all law ; for if they 
liad not so met, it was morally impossible that the kingdom 
should have been settled in peace. And the first thing done 
after the king’s return was to pass an act declaring this to be 
a good parliament, notwithstanding the defect of the king’s 
writs K So that, as the royal prerogative was chiefly wound- 
ed by their so meeting, and as the king himself, who alone 
had a right to object, consented to wave the objection, this 
cannot be drawn into an example in prejudice of the rights of 
the crown. Besides, we should also remember, that it was 
at that time a great doubt among the lawyers \ whether even 
this healing act made it a good parliament ; and held by very 
many in the negative : though it seems to have been too 
nice a scruple. And yet, out of abundant caution, it was 
thought necessary to confirm it’s acts in the next parliament, 
by statute 13 Car. II. c.7. & c. H. 

152 3 It is likewise true, that at the time of the revolution, 
A,D» 1688, the lords and commons, by their own authority, 
and upon the summons of the prince of Orange, (afterwards 
king William,) met in a convention, and therein disposed of 
the crown and kingdom. But it must be remembered, that 
this assembling was upon a like principle of necessity as at the 
restoration ; that is, upon a full conviction that king James 

^ 1 Sid. 1, 


‘ Stat. 12 Car. 11. c. 1. 
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the second had abdicated the government, and that the throne 
was thereby vacant: which supposition of the individual 
members was confirmed by their concurrent resolution, when 
they actually came together. And, in such a case as the 
palpable vacancy of u throne, it follows, ex necessitate rei^ 
that the form of the royal writs must be laid aside, otherwise 
no parliament can ever meet again. For, let us put another 
possible case, and suppose, for the sake of argument, that the 
whole royal line should at any time fail and become extinct, 
which would indisputably vacate the throne : in this situa- 
tion it seems reasonable to presume, that the body of the 
nation, consisting of lords and commons, would have a right 
to meet and settle the government ; otherwise there must be 
no government at all. And upon this and no other principle 
did the convention in 1688 assemble. The vacancy of the 
throne was precedent to their meeting without any royal 
summons, not a consequence of it. They did not assemble 
without writ, and then make the throne vacant ; but, the 
throne being previously vacant by the king’s abdication, they 
assembled without writ, as they must do if they assembled at 
all. Had the throne been full, their meeting would not have 
been regular ; but as it was really empty, such meeting be- 
came absolutely necessary. And, accordingly, it is declared 
by statute 1 W. & M. st. 1. c. 1. that this convention was 
really the two houses of parliament, notwithstanding the 
want of writs or other delects of form. So that, notwith- 
standing these two capital exceptions, which were justifiable 
only on a principle of necessity, (and each of which, by the 
way, induced a revolution in the government,) the rule laid 
down is in general certain, that the king, only, can convoke 
a parliament. 

And this by the antient statutes of the realm l he is bound [ I5fl 
to do every year, or oftener, if need be. Not that he is, or 
ever was, obliged by these statutes to call a new parliament 
every year ; but only to permit a parliament to sit annually 
for the redress of grievances, and despatch of business, if fieed 
be. (S) These last words are so loose and vague, that such of 

^ 4 £dw. III. c. 14. 36£dw. III. c. 10. 

It is not important now to discuss whether the true construction of 
the statutes of Ed. 5 , be not, that parliaments should be holden once in 

every 
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our monarcbs as were inclined to govern without parliaments, 
neglected the convoking them sometimes for a very considerable 
period, under pretence that there was no need of them. But 
to remedy this, by the statute 16 Car. II. c. 1^ it is enacted, 
that the sitting and holding of parliaments shall not be inter-* 
milted above three years at the most. And by the statute 
I W. & M. St. 2. c. 2. it is declared to be one of the rights of 
the people, that for redress of all grievances, and for the 
amending, strengthening, and preserving the laws, parliaments 
ought to be held jrequentlif. And this indefinite frequency 
is again reduced to a certainty by statute 6 W. & M. c. 2. 
which enacts, as the statute of Charles the second had done 
before, that a new parliament shall be called within three 
years after the determination of the former. 

II. Thj 2 constituent parts of a parliament are the next ob- 
jects of our inquiry. And these are the king’s majesty, sitting 
there in his royal political capacity, and the three estates of 
the realm ; the lords spiritual, the lords temporal, (who sit, 
together with the king, in one house,) and the commons, who 
sit by themselves in another. And the king and these three 
estates, together, form the great corporation or body politic 
of the kingdom ", of which the king is said to be caput^ jmn^ 
cipium^ et fnis. For upon their coming together the king 
meets them, either in person or by representation; without 
w^hich there can be no beginning of a parliament ° : and he 
also has alone the power of dissolving them. 

154? ] It is highly necessary for preserving the balance of the 
constitution, that the executive power should be a branch. 

This is the same period, that is ” 4 Inst. 1,2. Stat. lEliz. c.3. Hale 
allowed in Sweden for intermitting their of Pari . 1 . 
general diets, or parliamentary assem* o 4 Inst.G. 
blies. Mod. Un. Hist xxxhi. 15. 


every year at all events, and oftener than that, whenever it should be neces- 
sary ; because the mutiny act, and some other bills being passed for one 
year only, it has become a necessary and now invariable practice, for parlia- 
ment to meet once at least in every year, and the prorogation at the end 
of the session is in practice only for a limited time within the year, and when 
that period arrives it is prolonged, or not, according to the exigencies of the 
public service. 



€h. 2. 


OF PERSONS. 


154 


though not the whole, of the legislative. The total union 
of them, we have seen, would be productive of tjrannj ; the 
total disjunction of them, for the present, would in the end 
produce the same ellects, by causing that union against which 
it seems to provide. The legislature would soon become ty- 
rannical, by making continual encroachments, and gratlually 
assuming to itself the rights of the executive power. Thus 
the long parliament of Charles the first, while it acted hi a 
constitutional manner with the royal concurrence, redressed 
many heavy grievances, and established many salutary laws. 
But when the two houses assumed the power of legislation, in 
exclusion of the royal authority, they soon after assumed like- 
wise the reins of administration ; and, in consequence of these 
united powers, overturned both church and state, and esta- 
blished a worse oppression than any they pretended to remedy. 
To hinder, therefore, any such encroachments, the king is 
himself a part of the parliament : and, as this is tlie reason of 
his being so, very properly therefore the sliare of legislation, 
which the constitution has placed in the crown, consists in 
the power of rejecting rather than resolvitig ; this being suffi- 
cient to answer the end proposed. For we may apply to the 
royal negative in this instance, what Cicero observes of the 
negative of the Roman tribunes, that the crown has not any 
power of doing wrong, but merely of preventing wrong from 
being done P. The crown cannot begin of itself any. alter- 
ations in the present established law ; but it may approve or 
disapprove of the alterations suggested and consented to by 
the two houses. The legislative therefore cannot abridge the 
executive power of any rights which it now has by law, without 
its own consent ; since the law must perpetually stand as it 
now does, unless all the powers will agree to alter it. And 
herein indeed consists the true excellence of the English go- 
vernment, that all the parts of it form a mutual check upon [ 
each other. In the legislature, the people are a check upon 
the nobility, and the nobility a check upon the people ; by 
the mulnal privilege of rejecting what the other has resolved : 
while the king is a check upon both, which preserves the 
executive power from encroachments. And this very exec^ve 

A 

^ Sulla <^tribunis idebit tua lege vryuriae /aciendae poleefaf^ 

Jerendi religuU. De XX. S. 9. 

VOL. I. M / 
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power is again checked aiuKkept within due bounds by the 
two houses, through tlie privilege they have of inquiring into, 
impeaching, and punishing the conduct (not indeed of the 
king % which would destroy his constitutional independence 
but, which is more beneficial to the public), of his evil and 
pernicious counsellors. Thus every branch of our civil polity, 
supports and is supported, regulates and is regulated, by the 
rest : for the two houses naturally drawing in two directions 
of opposite interest, and the prerogative in another still dif- 
ferent from them both, tliey mutually keep each other fi’om 
exceeding their proper limits ; while the whole is prevented 
from separation, and artificially connected together by the 
mixed nature of the crown, which is a part of the legislative, 
and the sole executive magistrate. Like three distinct powers 
in mechanics, they jointly impel the macliine of government 
in a direction different from what eitlier, acting by itself, 
would have done; but at the same time in a direction par- 
taking of each, and formed out of all ; a direction which con- 
stitutes the true line of the liberty and happiness of the 
community. 

Let us now consider tliese constituent parts of the sovereign 
power, or parliament, each in a separate view. The king^s 
majesty will be the subject of the next, and many subsequent 
chapters, to which we must at present refer. 

The next iu order are the spiritual lords. These consist of 
two archbishops, and twenty-four bishops ; and at the disso- 
lution ol’ moiiabteries by Flenry VIII., consisted likewise of 
twenty-six mitred abbots, and two priors ^ : a very considerable 
body, and in those times equal in number to the temporal 
nobility ® (4). All these hold, or are supposed to hold, certain 

^ Stat. 12 Car. II. c. 30. * Co. Litt. 97. 

Sdid. tit. hon. 2. 27. 

C4) I am not aware of any authority which reduces the temporal peerage 
so low as 54 or 55 at the time of the reformation ; in the passa^ referred 
to in Lord Coke there is nothing to that effect; and though the peerage 
was undoubtedly much reduced by the wars of York and J^ncaster, and had 
not recovered itself during the reigns of Hen. 7. and Hen. 8., yet the number 
seeiMs incredibly small. 

To the spiritual lords must be added four for Ireland since the union. 

By 
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antient baronies under the king : for William tlie conqueror 
thought proper to change the spiritual tenure of frank-almoign 
or free sdms, under which the bishops held their lands during 
the Saxon government, into the feodal or Norman tenure by 
harony ; which subjected their estates to all civil charged and 
assessments, from which they were before exempt * : and, in 
right of siMxsession to those baronies, which were unalienable 
from their respective dignities, the bishops and abbots were 
allowed tbetr seats in the house of lords ‘ (5). But though 
these loi*ds spiritual are in the eye of the law a distinct estate 
from the lords temporal, and are so distinguished in most of 
our acts of parliament, yet in practice they are usually blended 
together under the One name of the lords ; they intermix in 
their votes ; and the majority of such intermixture binds both 
estates. And from this want of a separate assembly and 
separate negative of the prelates, some writers have argued 
very cogently, that the lords spiritual and temporal are now 
in reality only one estate ^ : which is unquestionably true in 
every effectual sense, though the ancient distinction between 
them still nominally continues. For if a bill should pass 
their house, there is no doubt of its validity, thougli every 

" Glib. Hist. Ejcch. 55. Spclm.W. I. “ Whitelocke on Parliam. c. 

5?S1. Warburt. Alliance, b.f?. c. S. 

‘ Glanv. 7. 1. Co. Litt. 97. Seld. Dyer^SQ- 
tit. lion. 2. 5. 19. 


By an act of the Irish parliament, incorporated into the 40 Geo. .T. G7. a 
rotation is provided by which one Irish archbishop and three suifragan 
bishops are to sit in parliament every session ; and by the 4th article of the 
union, while so sitting, they have all the same rigltts as the lords spiritual 
of Cheat Britain. And all the lords spiritual of Ireland, by the same article, 
are to rank immediately after the lords spiritual of Great Britmii of the 
same degree, and to enjoy all the same privileges, except those of sitting in 
the house of lords, and the privileges depending thereon, particularly that 
of sitting on the tri^ of peers. 

(5) Upon the curious question of the right under which the bishops sit 
in the house of lords, whether in respect of their baronies, or by usage and 
custom, I would refer the student to a learned note by Mr. Hargrave, Co. 
Lit. 134. b. n. 1., and one by Mr. Hallam, Nfidd. Ages ch.vtii., and to the 
auriiorities cited by them. Names of the greatest weight will be found on 
both sides of the question; upon the one side it is clear that bishops sate in 
the wittenagemote under the Anglo-Saxon monarchs, and also that the 
bishops of the sees created by Hen.S. sit now in parliament, though neither 
did those nor do these hold their lands by baronial tenure. 
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lord 8{Mrk(ml should vote against it; of which Seklen*, and 
sir Etlwjlrd Coke^ give many instances : as,< on the other 
hand, I presume it would be equally good, if the lords tem- 
poral present were inferior to the bishops in number, and 
every one of those temporal lords gave his vote to regect the 
bill ; though sir Edward Coke seems to doubt^ whether this 

would not be m ordinance^ rather than an of ;parliament. 

% 

Th* lords temporal consist of all the peel's of die realm 
(the bisho[)s not being in strictness lield to he such, but 
merely lords of parliament “) by whatever title of nobility 
distinguished ; dukes, marquisses, earls, viscounts, or barons ; 
rf which dignities we shall speak more hereafter. Some of 
these sit by descent, as do all antient |ieeps ; some by creation, 
as do all new-rnade ones ; others, since the union with Scot- 
land, by election, which is the case with the sixteen peers, 
who represent the body of the Scots nobility (6). Their num- 
ber is indefinite, and may be increased at will by the power 
of the crown ; and once, in the reign of qtteen Anne, there 

T 

I . 

* Barouage, p.l. c.C. The act of ment without any spiritual lords. This 
uniformity, 1 £Uz. c. 2. ^as passdU with was also exemplified in fact in the two 
the dissent of all the bishops: (Gibs, first parliaments of Charles II. ; where- 
codex, 286.) and therefore the style of in no bishops were summoned, till after 
lards sjnrUual is omitted throughout the the repeal of the statute 16 Car. I. Cv27. 
wliole. by statute 13Car.lI. st 1. c.2. 

y 2 Inst. 585, 6, 7. See Keilw. 184. ; ^4 Inst, 25. 

where it is holden by tlie judges, 7 Hen. ” Staunford, P. C. 153. 

YlII., that the king may hold a parlia* 


(O) The Scotch peers are elected only for one parliameirt ; the Irish peers, 
twenty-eight in number, for life. By the fourth article of the Irish union, 
it u provided that all questions touching their election shall be decided by 
the house of lords ; and in case of an equality of votes in the election, the 
■ff yyyutx ofthe cancUdates sholl be put into a glass, and one drawn out by the 
clerk of the parliaments during the sitting of the house. Any peer of lre«< 
land ipsy sit in the house of commons for any county, city, or borough of 
Gi^ Britain, unless previously elected into the lords, but during his sitting 
he losM all privilege of his peerage. With regard to the number of the 
Jruh parage, the same article of the imion has laid the prerogative of the 
, crown under some restrictions, the object of which is to reduce the number 
to. one hundred, exclusive of such peers asJbold conciirrently peerages of 
.0|e|t Britain. Until that period the king may only create one peer ppon 
.three titles becoming extinct, and afterwards n^y only l^Bep ^e peerage to 
that num'ber. 
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was an instance of creating no less than twelve together (7) ; 
in contemplation of which, m the reign of king George the 
first, a bill passed the house of lords, and was countenanced 
by the then ministry, for limiting the number of the peerage. 
This was thought by some to promise a great acquisition to 
he constitution, by restraining the prerogative from gaining 
the ascendant in that august assembly, by pouring hi at 
qileasure an unlimited number of new-created lords. But the 
bill w'as iH-relished and miscarried in the house of comiiioiis, 
whose leading members were then desirous to keep the avenue^ 
<o the other house as open and easy as possible (8). 

The distinction of rank and honours is necessary in every 
•well-governed state ; in order to revv^ird such as are eminent 
for their services to the public, in a maimer the most desirable 
lo individuals, and yet without burden to the community ; 
-exciting thereby an ambitious y-et laudable ardor, and gener- 
ous emulation in others. And emulation, or vii Luous ambi- 
tion, is a spring of action, which, however dangerous oi 
invidious in a mere rejmblic or under a despotic sway, will 
certainly be attended with good effects under a free monarchy ; 
where, without destroying it^s existence, it's excesses may be 
continually restrained by that superior power from whidi 
all honour is derived. Such a spirit, when nationally dif- 
fused, gives life and vigour to the community ; it sets all the 
wiiecls of government in motion, which under a wdse regu- 
lator, may be directed to any beneficial purpose; mid thereby 
every individual may be made subservient to the public good. 


f,7) A D. L71 1. See 6 Burnet, p, 87., and the.note by LordDiU*traouth. 
(s) The bill was twice tried in the lords in 1718 and 1719. On the first 
occasion it was made a part of the measure tliat Scotland should have 25 
liereditary instead of 16 elective peers, the number of 25, on failure of 
heirs male, to be supplied from the other members of the Scotch peerage. 
It excited considerable ferment, and though supported by the ministers and 
the irregular proceeding of a direct message from the king, it was found 
expedient to withdraw it. On the second occasion it passed the lords, and 
was thrown out in the commons by a majority against the administration 
of 2r69 to 177. See 19Tindal, 263. 323. 3 Belsham, 144, 2 Smollett, 

383. 391 . Sir Robert (then Mr.) Walpole opposed it very ably,- and anec- 
dotes respecting it will be found in his life, by Coxe. See the Old Whjg, 
by Addison, for, and the Plebeian, by Steele, agmnst the measure. 

M 3 



158 


rnt RIGHTS 


Book 1. 


while he principally means to promote bis own particular 
views. A body of nobility is also more peculiarly necessary 
in our mixed and compounded constitution, in order to sup- 
jpwt the rights of both the crown and the people, by forming 
JO, barrier to withstand the encroachments of both. It creates 
and preserves that gradual scale of dignity which proceeds 
&x>m the peasant to the prince ; rising like a pyramid from a 
broad foundation, and diminishing to a point as it rises. It 
is this ascending and contracting proportion that adds stabi- 
lity to any government; for when the departure is sudden 
from one extreme to another, we may pronounce that state to 
be precarious. The nobility therefore are the pillars, which 
are reared from among the people, more immediately to sup- 
port the throne ; and, if diat falls, they must also be buried 
under it’s ruins. Accordingly, when in the last centuiy the 
commons had determined to extirpate monarchy, they also 
voted the house of lords to be useless and dangerous. And 
since titles of nobility are thus expedient in the state, it is 
also expedient, that their owners should form an independent 
and separate branch of the legislature. If they were con- 
founded with the mass of the people, and like them had only 
M vote in electing representatives, their privileges would soon 
be borne down and overwhelmed by tlie popular torrent, which 
would effectually level all distinctions. It is therefore highly 
uecessary that the body of nobles should have a distinct 
assembly, distinct deliberations, and distinct powers from 
the commojis. 

The commons consist of all such men of property in the 
kingdom, as have not seats in the house of lords ; every one 
of .whom has a voice in parlmment, either personally or by 
his representatives. In a free state every man, who is sup- 
posed a free agent, ought to be in #$ome measure his own 
governor ; and therefore a branch at least of the legislative 
power should reside in the whole body of the people. And 
this power, when the territories of the state are small and it’s 
.citizens easily known, should be exercised by the people in 
[ .159 ] their aggregate or collective capacity, as was wisely ordained 
jn the petty republics of Greece, and the first rudiments of 
the Roman state. But this will be highly inconvenient, when 
the public territory is extended to any considerable degree, 

13 
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and the number of citizens is increased. Thus when, after 
the social war, all tlie burghers of Italy were admitted free 
citizens of Rome, and exich had a vote in the public jissemblies, 
it became Impossible to distinguish the spurious from the real 
voter, and from that time all elections and popular delibera- 
tions grew tumultuous and disorderly ; whicli paved the >vay 
for Marius and Sylla, Pompey and Ca?sar, to trample on the 
liberties of their country, and at last to dissolve the common- 
wealth. In so large a state as ours it is therefore very wisely 
contrived, that the people should do that by their representa- 
tives, which it is impracticable to perform in person ; repre- 
sentatives, chosen by a number of minute and separate 
districts, wherein all the voters are, or easily may be dis- 
tinguished. The counties are therefore represented by knights, 
elected by the proprietors of lands ; the cities and boroughs 
are represented by citizens and burgesses, chosen by the 
mercantile part, or supposed trading interest of the nation ; 
much ill the same manner as the burghers in the diet of 
Sweden are chosen by the corporate towns, Stockholm sending 
four, as London does with us, other cities two, and some only 
one^ The number of English representatives is 513 , and of 
♦Scots 45 ; ill all 558 . ( 9 ) And every member, though chosen 
by one particular district, when elected and returned, serves 
for the whole realm. For the end of his coming thither is 
not particular, but general : not barely to advantage his con- 
stituents, but the common wealth ; to advise his majesty (as 
appears from the writ of summons*") “ de communi comilio 
super negotiis quibusdam arduis et urgentibus^ regem^ statum^ 
et d^emionem regni Angliac ct ecclcsiac Anglicanae conca 'nen^ 

“ iibit^.^^ And therefore he is not bound, like a deputy in 
the United Provinces, to consult with, or take the advice ol’, 
his constituents upon any particular point, unless he himself 
thinks it proper or prudent so to do. (10) 

These are the constituent parts of a parliament; the king, [ 
the lords spiritual and temporal, and the commons. Parts, 

^ Mod. Un. Hist, xxxiii.18. 4 Inst. 14. 

(9) To which must now be added 100 for Ireland. * 

(10) See this point beautifully put, in the close of Burked bpcccli to the 
electors of Bristol, 1774. 
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of which each is so necessary, that the consent c( all three 
is riequired to make any new law that shall bind the subject. 
Whatever is enacted for law by one, or by two only, of the 
three is no statute; and to it no regard is due, unless in mat- 
ters relating to their own privileges. For though, in' the 
times of madness and anarchy, the commons once passed a 
vote^, that whatever is enacted or declared for law by the 
** commons in parliament assembled hath the force of law ; 
and all the people of this nation are concluded thereby, 
although the consent and concurrence of the king or house 
of peers be not had thereto:” yet, when the constitution 
was restored in all it^s forms it was particularly enacted by 
statute 18 Car.IL c. 1. that if any person shall maliciously or 
advisedly affirm, that l)oth or either of the houses of parlia- 
ment have any legislative authority without the king, such 
person shall incur all the penalties of a 'praemunire. 

III. We are next to examine the laws and customs relat- 
ing to parliament, thus united together and considered as one 
aggregate body. 

The power and jurisdiction of parliament, says sir Ed- 
ward Coke e, is so transcendant and absolute, that it cannot 
be confined, either for causes or persons, within any bounds. 
And of this high court, he adds, it may be truly said, ‘‘ si 
antiquitatem species, est vetmtissima ; si dignitatem, est hono^ 
ratissima ; si jurisdictionem est capacissimaP It hath sove- 
reign and uncontroulable authority in the making, confirming, 
enlarging, restraining, abrogating, repealing, reviving, and 
expounding of laws, concerning matters of all'possible deno- 
minations, ecclesiastical or temporal, civil, military, maritime, 
or criminal : this being the place where that absolute despotic 
power, which must in all governments reside somewhere, is 
intrusted by the constitution of these kingdoms. All mis- 
t 161 ] chiefs and grievances, operations and remedies, that transcend 
the ordinary course of the laws, are within the reach of this 
extraordinary tribunal. It can regulate or new-model the suc- 
cession to the crown ; as was done in the reign of Henry VIII, 
and William III. It can alter the established rdigion of the 


^ ‘^Jan. 164S. 


• 4 Inst. 
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Isni ; as was done in a variety of instances, in the reigns of 
king Henry VIII. and his three children. It can change and 
create afi^h even the constitution of the kingdom and of 
parliaments themselves ; as was done by the act of union, and 
the several statutes for triennial and septennial elections. It 
can, in short, do every thing that is not naturally impossible ; 
and therefore some have not scrupled to call ifs power, byn 
figure rather too bold, the omnipotence of parliament. True 
it is, that what the parliament doth, no authority upon earth 
ran undo. So that it is a matter most essential to the liberties 
-of this kingdom, that such members be delegated to this 
important trust, as are most eminent for their probity, tlieir 
fortitude, and their knowledge; for it was a known apophthegm 
of the great lord treasurer Burleigh, ‘‘ that England could 
never be ruined but by a parliament and as sir Matthew 
Hale observes this being the highest and greatest court, 
over which none other can have jurisdiction in the kingdom, 
if by any means a misgovernment should any way fall upon 
it, the subjects of this kingdom are left without all manner of 
remedy. To die same purpose the president Montesquieu, 
though I trust too hastily, presages % that as Rome, Sparta, 
and Carthage have lost their liberty and perished, so the con- 
stitution of England will in time lose if s liberty, will perish : 
it will perish whenever the legislative power sliall become 
.more corrupt than the executive. 

It must be owned that Mr. Locke V and other theoretical 
writers, have held, that there remains still inherent in the 
people a supreme power to remove or alter tlie legislative, 

‘‘ when they find the legislative act contrary to the trust re- 
posed in them : for when such trust is abused, it is thereby 
forfeited, and devolves to those who gave it.” But how- 
ever just this conclusion may be in theory, we cannot prac- 
tically adopt it, nor take any legal steps for carrying it into [ 15 
execution, under any dispensation of goverj^ipent at present 
actually existing. For this devolution of power, to the peo*- 
ple at large, includes in it a dissolution of the whole form of 
government established by that people ; reduces all the mem- 
bers to tlieir original state of equality ; and, by annihilating 

* ^ 

Of parliamcnl^ 49 On Gov. p.2. § 149. 227. 

^ Spi L.ll,e, 
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the sovereign power, repeals all positive laws wliatsoever be- 
fore enacted* No human laws will therefore suppose a case, 
which at once must destroy all law, and compel men to build 
afresh upon a new foundation, nor will they make provision 
for so desperate an event, as must render all legal provisions 
ineffectual ^ So long, therefore, as the English constitution 
lasts, we may venture to affirm, that the power of parliament 
is absolute and without controul. (11) 

In order to prevent the mischiefs that might arise, by 
placing this extensive authority in hands that are either inca- 
pable, or else improper to manage it, it is provided by the 
custom and law of parliament ^ that no one shall sit or vote 
in either house, unless he be twenty-one years of age. This 
is also expressly declared by statute 7 & 8 W. III. c.25. with 
regard to the house of commons ; doubts having arisen, fix>m 
some contradictory iuljudications, whether or no a minor w'as 
incapacitated from sitting in that house It is also enacted 
by statute 7 Jac. I. c.6. that no member be permitted to enter 
into the house of commons, till he hath taken the oath of 
allegiance before the lord-steward or his deputy ; and by 
30 Car. II. St. 2. and 1 Geo. Lc. 13. that no member shall 
vote or sit in either house, till he hath in the presence of the 
house taken the oath of allegiance, supremacy, and abjura- 
tion, and subscribed and repeated the declaration against 
trmisnbstantiation, and invocation of saints, and the sacrifice 
of the mass. (12) Aliens, unless naturalized, were likewise by 
the law of parliament incapable to serve therein ^ : and now it 
is enacted by statute 12 & 13 W.III. c.2. that no alien, even 
though he be naturalized, shall be capable of being a mem- 

' See pag. 244. * Com. Journ. 10 Mar. 1623. 18 Feb. 

•* Whiteloclce, c. 50. 4 Inst. 47. 1625. 

^ Com. Journ. 16 Dec. 1690. 


(11) Locke himself qualifies his proposition much in the same way as it is 
qualified in the text. He says, the community may be said in this respect 
to be always the supreme power, but not as considered under any form of 
government, because this power of the people can never take place till the 
government is dissolved.’* 

(12) The oath of abjuration was altered by the 6. Geo. 5. c. S3, upon the 
death of the Pretender. 
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ber .of either house of parliament. (IS) And there are not 
only these standing incapacities ; but if any person is made a C 
peer by the king, or elected to serve in the house of commons 
by the people, yet may the respective houses upon complaint 
of any crime in such person, and proof thereof, adjudge him 
disabled and incapable to sit as a member”" : and this by tlie 
law and custom of parliament. 


For, as every court of justice hath laws and customs for its 
direction, some the civil and canon, some the common law, 
others their own peculiar laws and customs, so the high court 
of parliament hath also it’s own peculiar law, called the lex et 
consueiudo parliamenti ; a law which Sir Edward Coke " ob- 
serves is, ah omnibus quaercnduy d nmltis ignorata^ d paucis 
cognita^^ It will not therefore be expected that we should 
enter into the examination of this law, with any degree of 
minuteness: since, as the same learned author assures us^, it 
is much better to be learned out of the rolls of parliament, 
and other records, and by precedents, and continual experience, 
than can be expressed by any one man. It will be sufficient 
to observe, that the whole of tlie law and custom of parliament 
has it’s original from this one maxim, that whatever matter 
‘‘ arises concerning either house of parliament, ought to be 
examined, discussed, and adjudged in that house to which it 
relates, and not elsewhere **.” Hence, for instance, the lords 
will not suffer the commons to interfere in settling tlie election 
of a peer of Scotland ; the commons will not allow the lords 
to judge of the election of a burgess; nor will either house 
permit the subordinate courts of law to examine the merits of 
either case. But the maxims upon which they proceed, toge- 
ther with the method of proceeding, rest entirely in the breast 
of the parliament itself ; and are not defined and ascertained 
by any particular stated laws. 


Whitelocke of pari. c. 102. See 
Lords' Journ. 3 May 1620. 13 May 

1624. 26 May 1725. Com. Joum. 

14 Fd>. 1580. 21 Jun. 1628. 9 Npv. 


21 Jan. 1640. 6 Mar. 1676. 6 Mar. 

1711. 17 Feb, 1769. 

* 1 Inst. 11. 

• 4 Inst. 50. 

P 4 Inst. 15. 


(13) See post, p. 374. This was part of the succession bill of 1700. See 
Burnet, 486. l 5Tin(lal, 91. 
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The privileged of parl^unent are likewise very large and 
indefinite. And therefore when in 31 Hen. VI. the house of 
lords propounded a question to the judges concerning them, 
the chief justice, sir John Fortescue, in the name of his 
£164] brethren, declared, “ that they ought not to make answer to 
that question; for it hath not been used aforetime tliat the 
justices should in anywise determine the privileges of the high 
court of parliament. For it is so high and mighty in it's 
nature, that it may make law : and tliat which is law, it may 
make no law : and the determination and knowledge of that 
** privilege belongs to the lords of parliament, and not to the 
justices Privilege of parliament was principally establish- 
ed, in order to protect it’s members not only from being 
molested by their fellow-subjects, but also more especially from 
being oppressed by the power of the crown. If therefore all 
the privileges of parliament were once to be set down and 
ascertained, and no pi-ivilege to be allowed but what was so 
defined and determined, it were easy for the executive pow er 
to devise some new case, not within the line of privilege, and 
under pretence thereof to harass any refractory member and 
violate the freedom of parliament. The dignity and independ- 
ence of the two houses are therefore in great measure preserved 
by keeping their privileges indefinite. Some however of the 
more notorious privileges of the members of either house arc, 
privilege of speech, of person, of their domestics, and of their 
lands and goods (14). As to the first, privilege of speech, it 
is declared by the statute i W. & M. st. 2. c. 2. as one of the 
liberties of the people, ‘‘that the freedom of speech, and 
debates, and proceedings in parliament, ought not to be 
“ impeached or questioned in any court or place out of par- 
“ liament” And this freedom of speech is particularly 
demanded of the king in person, by the speaker of the house 
of commons, at the opening of every new parliament. So 
likewise are tlie other privileges, of persons, servants, lands, 
and goods ; which are immunities as antient as Edward the 
confessor, in whose laws we find this precept, “ ad synodos 

^ Sold. Baronage, part 1. c. 4. ^ cap. 3. 


(14) Sec loGeo.3. c.50. post, p. 165. and the 45G«o.3. c. I lM. Vol.lII. 
p. 263. n. 10. and 445. n. lo. 
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“ ad captUda stumnmiti sint^ s!t)e per se quid 

“ CLgendum habuerint^ sit stmma pax : *’ and so too, in the old 
Gothic constitutions, extenditur Jicec pax et seairitas ad 
quatuordecim dies, convocato regni senatu^J^ This included 
formerly not only privilege from illegal violence, but also from 
legal arrests, and seizures by process from the courts of law. [ 
And still to assault by violence a member of either house, or 
his menial servant, is a high contempt of Parliament, and there 
punished with the utmost severity. It has likewise peculiar 
penalties annexed to it in the courts of law, by the statutes 
5 Hen. IV. C.6. >and 11 Hen. VI. c. 11. Neither can any 
member of either house be arrested and taken into custody, 
unless for some indictable offence, witliout a breach of the 
privilege of parliament. 

But all other privileges which derogate from the common 
law in matters of civil right, are now at an end, save only as 
to the freedom of the member’s person ; which in a peer (by 
privilege of peerage) is for ever sacred and inviolable ; and in 
a commoner (by the privilege of parliament) for forty days 
after* every prorogation, and forty days before the next ap- 
pointed meeting t; which is now in effect as long as the 
parliament subsists, it seldom being prorogued for more than 
fourscore days at a time. ,As to all other privileges, which 
obstruct the ordinary course of justice, they were restrained 
by the statutes 11 & 12 W. III. c. 3., 2 & 3 Ann. c. 18., and 
11 Geo. 11. c. 24. and are now totally abolished by statute 10 
Geo. III. c. 50., which enacts, that any suit may at any time 
be brought against any peer or member of parliament, their 
servants, or any other person entitled to privilege of parlia- 
ment ; which shall not be impeached or delayed by pretence 
of any such privilege; except that the person of a member of 
the house of commons shall not thereby be subjected to any 
arrest or imprisonment. Likewise, for the benefit of com- 
merce, it is provided by statute 4 Geo. III. c. 33. that any 
trader, having privilege of parliament, may be served with 
regular process for any just debt to the amount of 100/. and 
unless he make satisfaction within two months, it shall be 
deemed an act of bankruptcy ; and that commissions of bank- 


• Stiernh. dejure Goih* 1,3, r. 5. 


* 2 Lcr.72. 
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rupt may l)e issued agamst such piivileged traders, in like 
manner ns against any other. ( 1 5) 

The only way, by which courts of justice could antiently 
take cognizance of privilege of parliament, was by writ of 
privilege, in the nature of a supersedeas^ to deliver the party 
[166] out of custody when arrested in a civil suit u. For wh^ a 
letter was written by the speaker to the judges, to stay pro- 
ceedings agakist a privileged person, they rejected it as 
contrary to their oath of office \ But since the statute 1 1 & 
12 W.IIL c. 3. which enacts that no privileged person sliall 
be subject to arrest or imprisonment, it hath been held that 
such arrest is irregular ab initio^ and that the party may be 
discharged upon motion It is to be observed, that there is 
no precedent of any such writ of privilege, but only in civil 
suits ; and that the statute of 1 Jac. 1. c. 1 3. and that of king 
William (which remedy some inconveniences arising from 
, privilege of parliament) speak only of civil actions. And 
therefore the claim of privilege hath been usually guarded 
with an exception as to the case of indictable crimes or as 
it hath been frequently expressed, of treason, felony, and 
breach (or surety) of the peace y. Whereby it seems to have 
been understood that no privilege was allowable to the mem- 
bers, their families, or servants, in any dime whatsoever : for 
all crimes are treated by the law as being contra pacem domini 
regis. And instances have not been wanting, wherein pri- 
vileged persons have been convicted of misdemesnors, and 
committed, or prosecuted to outlawry, even in the middle of 
a session*; which proceeding has afterwards received the 
sanction and approbation of parliament*. To which may be 
added, that a few years ago, the case of writing and publishing 
seditious libels was resolved by both houses** not to be entided 
to privilege; and that the reasons upon which that case 

“ Dyer, 59. 4 Pryn, JJrey. Par/. 757. * Mich, 16 Edw, IV, in Scacch , — 

Latch. 48. Noy. 85. Lord Rayni. 1461. 

^ Stra. 989. ^ Com. Joum. 16 May, 1726. 

* Com. Joum. 17 Aug. 1641. ** Com. Joum. 24Nov., Lord's Joura. 

^ 4 Inst. 25. Com. Journ. 20 May, 29 Nov. 1763. 

1675. 


(15) SeeVoLIL p. 479. 
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proceeded S extended equally to every indictable offencse. (16) 
So that the chief, if not the only privil^e of parliament, in such 
cases, seems to be the right of receiving immediate information 
of the imprisonment or detention of any member, with the 
reason for which he is detained : a practice that is daily used 
upon the slightest military accusation, preparatory to a trial 
by a court martial**; and which is recognized by the several 
temporary statutes for suspending the habeas corp^ts act*^; 
whereby it is provided, that no member of either house shall 
be detained till the matter of which he stands suspected be first 
communicated to tlie liouse of which he is a member, and the 
consent of the said house obUiined for his commitment or 
detaining. But yet the usage has uniforml}'^ been, ever since 
the revolution, that tlie communication has been subsequent 
to the arrest. (17) 

These are the general heads of the laws and customs re- 
lating to parliament, considered as one aggregate body. We 
will next proceed to 

IV. The laws and customs relating to the house of lords 

ill particular. These, if we exclude their judicial capacity, 

w hich will be more properly treated of in the third and fourtli 

books of these commentaries, will take up but little of our 

time. * 

0 

One very antient privilege is that declared by the charter 
of the forest*^, confirmed in parliament 9 Hen. III.; viz. that 
every lord spiritual or temporal summoned to parliament, 
and passing through the king’s forests, may, both in going 
and returning, kill one or two of the king’s deer without war- 
rant ; in view of the forester if he be present, or on blowing 
a horn if he be absent : that he may not seem to take the kings 
venison by stealth (18). 

Lords’ Protest, ilnd. (16) Particularly 17 G.II, c.6. 

Com. Journ. 20 Apr. 1762. ^ c.ll. 


(16) See State Trials, vol.xix. p. 994. 

(17) See isTindal, 416. 

(18) SeeLd.Lyttlcton’sH.2d.vol.v. p.296. 2d,ed.,froin which it should 
seem that this privilege was rather granted than declared by the Carta dc 
Foresta. 
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In the next place the}^ have a right to be attended, and 
constantly are, by the judges of the court of king’s bench 
and common pleas, and such of the barons of the exchequer 
as are of the degree of the coif, or have been made serjeants 
at law ; as likewise by the king’s learned counsel being ser-> 
jeants, and by the masters of the court of chancery ; “for their 
advice in point of law, and for tlie greater dignity of their 
proceedings. The secretaries of state, with the attorney and 
solicitor-general, were also used to attend the house of peers, 
and have to this day (together with the judges, &c.) their 
[ 168 ] regular writs of summons issued out at the beginning of 
every parliament *, ad tractandum et consilium impendendimy 
tliough not ad conscntiendiim ; but, whenever of late years 
they have been members of the house of commons their 
attendance here hath fallen into disuse. 

Another privilege is, that every peer, by licence ob- 
tained from the king, may make another lord of parliament 
his proxy, to vote for him in his absence ^ A privilege, which 
a member of the other house can by no means have, as he is 
himself but a proxy for a multitude of other people 

Each peer has also a right, by leave of the house, when a 
vote passes contrary to his sentiments, to enter his dissent on 
the journals of the house, with the reasons for such dissent ; 
which is usually styled his protest. 

All bills likewise, that may in their consequences any way 
affect the rights of the peerage, are by the custom of par- 
liament to have their first rise and beginning in the house of 
peers, and to suffer no changes or amendments in the house 
of commons. 

There ds also one statute peculiarly relative to the house 
of lords, 6Ann. c. 23. which regulates the election of the 
sixteen representative peers of North Britain, in consequence 
of the twenty-second and twenty-third articles of the union ; 

» Stat 31 Hen. VIII. c.lO. Smith’s 8 Feb. 1620. 10 Feb. 1625. 4 Inst, 

commonw. b.2. c.3. Moor.551. 4lnst. 48. 

4. Hale otParL 140. ^ Seld. baronage, p.l. c.K 

h See Com. Joum. 11 Apr. 1614. 4 Inst. 12. 



Ch. 2. 


OF PERSONS. 


I6S 


and fur that purpose prescribes the oaitus to be taken 
by the electors ; dbrects the inode of ballotting ; prohibits 
tlie peers electing from being attended in an unusual man- 
ner ; and expressly provides, that no otiier matter shall be 
.treated of in that assembly, save only the election, on pain of 
incurring b, praemunire, 

V. The peculiar laws and customs of the house of com- 
mons relate principally to the raising of taxes, and the elec- 
tions of members to serve in parliament. 

First, with regard to taxes : it is the antient indisputable 
privilege and right of the house of commons, that all grants 
of subsidies or parliamentary aids do begin in their house, [ ] 
and are first bestowed by them * ; although their grants are 
not effectual to all intents and purposes, until they have the 
assent of the other two branches of the legislature. The 
general reason given for this exclusive privilege of the house 
of commons, is, that the supplies are raised upon the body of 
the people, and tlierefore it is proper that they alpne should 
have the right of taxing themselves. This reason would be 
unanswerable, if the commons taxed none but themselves : 
but it is notorious that a very large share of property is in 
the possession of the house of lords : that this property is 
equally taxable, and taxed, as the property of the commons ; 
and therefore the commons not being the sole persons taxed, 
this cannot be the reason of their having the sole right of 
raising and modelling the supply. Tlie true reason, arising 
from the spirit of our constitution, seems to be this. The 
lords being a permanent hereditary body, created at pleasure 
by the king, are supposed more liable to be influenced by 
the crown, and when once influenced to continue so, than 
the commons, who are a temporary elective body, freely 
nominated by the people. It would therefore be extremely 
dangerous to give the lords any power of framing new 
taxes for the subject ; it is sufficient that they have a power 
of rejecting, if they think the commons too lavish or impro- 
vident in their grants. But so unreasonably jealous are the 
commons of this valuable privilege, that herein they will not 
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suffer the other house to exert any power but that of reject- 
ing ; they will not permit the least alteration or amendment 
to be m^e by the lords to the mode of taxing the people by 
n money bill ; under which appellation are included all 
bills, by which money is directed to be raised upon the sub- 
ject, for any purpose or in any shape whatsoever ; either for 
the exigencies of government, and collected from the king- 
dom in general, as the land-tax ; or for private benefit, and 
collected in any particular district, as by turnpikes, parish 
rates, and the like. Yet sir Matthew Hale ™ mentions one 
case, founded on the practice of parliament in the reign of 
[ 170 ] Henry VI. ", wherein he thinks the lords may alter a money 
bill : and that is, if the commons grant a tax, as that of 
tonnage and poundage, for four years ; and the lords alter 
it to a less time, as for two years ; here, he says, the bill 
need not be sent back to the commons for their concurrence, 
but may receive the royal assent without further ceremony ; 
for the alteration of the lords is consistent with the grant of 
the commons. But such an experiment will hardly be re- 
peated by the lords, under the present improved idea of the 
privilege of the house of commons, and, in any case where 
a money bill is remanded to the commons, all amendments in 
the mode of taxation arc sure to be rejected. 

Next with regard to the elections of knights, citizens, 
and burgesses ; we may observe, that herein consists the 
exercise of the democratical part of our constitution : for in 
a democracy there can be no exercise of sovereignty but by 
suffrage, which is the declaration of tlie people’s will. In all 
democracies therefore it is of the utmost importance to 
regulate by whom, and in what manner, the suffrages are to 
be given. And the Athenians were so justly jealous of this 
prerogative, that a stranger, who interfered in the assemblies 
of the people, was punished by tlieir laws with death : be- 
cause such a man was esteemed guilty of high treason^ by 
usurping those rights of sovereignty, to which he had no 
title. In England, where the people do not debate in a 
collective body, but by representation, tlie exercise of this 
sovereignty consists in the choice of representatives. The laws 

** On parliaments, 65, 66. sec the answer to this case by sir He- 

" Teor-book, 33 Hen, VI. 17. But neage Finch. Co, Journ. 22 Apr. 1671. 
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have therefore very strictly guarded against usurpation or 
abuse of this power, by many salutary provisions, li^ich may 
be reduced to these three points, 1« The qualifications of the 
electors. 2. The qualifications of the elected. 3. The pro- 
ceedings at elections. 

1 . As to the qualifications of the electors. The true reason 
of requiring any qualification, with regaid to property, in 
voters, is to exclude such persons as are in so mean a situation 
that they are esteemed to have no will of their own. If these 
persons had votes, they would be tempted to dispose of them [ 
under some undue influence or other. This would give a 
great, an artful, or a wealthy man, a larger share in elections 
than is consistent with general liberty. If it were probable 
that every man would give his vote freely and without influence 
of any kind, then, upon the true theory and genuine prin- 
ciples of liberty, every member of the community, howevw 
poor, should have a vOte in electing those delegates, to whose 
charge is committed the disposal of his property, his liberty, 
and his life. But, since that can hardly be expected in per- 
sons of indigent fortunes, or such as are under the immediate 
dominion of others, all popular states have been obliged to 
establish certain qualifications ; whereby some who are sus- 
pected to have no will of their own, are excluded fix>m voting, 
in order to set other individuals, whose wills may be supposed 
independent, more thoroughly upon a level with each other. 

And this constitution of suffrages is framed upon a wiser 
principle, with us, than either of the methods of voting, by 
centuries, or by tribes, among the Romans. In the method 
by centuries, instituted by Servius Tullius, it was principally 
property, and not numbers, that turned the scale:' in the 
method by tribes, gradually introduced by the tribunes of the 
people, numbers only were^ regarded, and property entirely 
overlooked. Hence the laws passed by the former method bad 
usually too great a tendency to aggrandize the patricians or 
rich noblj^s ; and those by the latter had too much of alevdling 
principle. Our constitution steers between the two extremes. 
Only such are enthely excluded, as can have no wfii of their 
own : there is hardly a free agent to be found, who is not 
entitled to a vote in some place or other in the kingdom. 

N 2 
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Nor b comparative wealth, or property, entirely disregarded 
in elections ; for though the richest man has only one vote at 
one place, yet if hb property be at all diffused, he has pro- 
.bably a right to vote at more places than one, and therefore has 
many representatives. This is the spirit of our constitution : 

178 3 ^ assert it is in fact quite so perfect ® as I have here 

endeavoured to describe it; for if any alteration might be 
wished or suggested in the present frame of parliaments, it 
* should be in.fevour of a more complete representation of the 
people. 

But to return to our qualifications; and first those of 
electors for knights of the shire. 1. By statute 8 Hen. VI. c.7. 
and 10 Hen. VI. c. 2. (amended by 14 Geo. III. c.58.) the 
knights of the shire shall be chosen of people whereof every 
man shall have freehold to the value of forty shillings by the 
year within the county ; which (by subsequent statutes) is to 
be clear of all charges and deductions except parliamentary 
and parochial taxes. (19) The knights of shires are the re- 
presentatives of the landholders, or landed interest of the 
kingdom : their electors must therefore have estates in lands or 
tenements, within the county represented : tliese estates must 
be freehold, that is, for term of life at least : because beneficial 
leases for long terms of years were not in use at the making of 
these statutes, and copyholders were then little better than 
villeins, absolutely dependent upon their lords : this freehold 
must be of forty shillings annual value ; because that sum 
would then, with proper industry, furnish all the necessaries 
of life, and render the freeholder, if he pleased, an independent 
man. For bishop Fleetwood, in his chronicum preciosum^ 

The candid and intelligent reader time and a loose state of national morals 
will Apply ^is observation to many other have too great a tendency to produce, 
parts of Uw work before him, wherein Tlic incurvations of practice are then 
the constitution of our laws and govern- the most notorious when compared with 
ment are represented as nearly approaclw the rectitude of the rule ; and to eluci- 
Hig to perfection ; without descending to date the clearness of the spring, conveys 
the invidious task of pmnting out such the strongest sadre on those wlio have 
deviations and corruptions, as length of polluted or disturbed it. 


{ 19 ) ISvcn before these statutes it was necessary to havea fre^old in the 
county, tq be entitled to vote. Asbbtf v. White, Lord Holt, Ld.Rayin. 
950 . 
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written at the beginning of the preset century, has folly 
proved forty shillings in the reign of Henry VI. to have been 
equal to twelve pounds per annumin tlie reign of queen Anne ; 
and,- as the value of money is very cfonsiderably lowered since 
the bishop wrote, I think we may fiiirly conclude, from this 
and other circumstances, that what was equivalent to twelve 
pounds in h^ days is equivalent to twenty at present. The 
other less important qualifications of the electors for counties 
in England and Wales may be collected from the statutes cited 
in the margin ^ ; which direct, 2. That no person under 
twenty-one years of age shall be capable of voting for any [ 
member. This extends to all sorts of members, as well for 
boroughs as counties ; as does also the next, viz* 3* That no 
person convicted of perjury, or subornation of perjury, shall 
be capable of voting in any election. 4*. That no person shall 
vote in right of any freehold, granted to him fraudulently to 
qualify him to vote. Fraudulent grants are such as contain 
an agreement to re-con vey, or to defeat the estate granted ; 
which agreements are made void, and the estate is absolutely 
vested in the person to whom it is so granted. And to guard 
the better against such frauds, it is farther provided, 5. That 
every voter shall have been in the actual possession, or receipt 
of the profits of his freehold to his own use above twelve calen- 
dar months before ; except it came to him by descent, marriage, 
marriage settlement, will, or promotion to a benefice or office. 

6. That no person shall vote in respect of an annuity or rent- 
charge, unless registered with the clerk of the peace twelve 
calendar months before. (20) 7. That in mortgaged or trust 

estates, the person in possession under the above-mentioned 
restrictions, shall have the vote. 8. That only t>ne person 
shall be admitted to vote for any one house or tenement, to 
prevent the splitting of freeholds. 9. That no estate shall 
qualify a voter, unless the estate has been assessed to some 

° 7 & 8 W. III. C.25. lOAnn. c.2S. 2 Geo. II. c. 24. IS Goo. 11. c.lS. 

31 Geo. II. c. 14. 3 Geo. III. c. 24. 

(20) Except in cases where it comes to him by descent, marriage, mar- 
riage settlement, devise, presentation to a benefice, or promotion to an 
office, in all which cases a certificate on oath must be entered in the same 
manner before the firs( day of the elecrion. 

N 3 
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land-tax aidy at least twelve months b^re the electimu (21) 
10. That no tenant by copy of court roll shall be permitted to 
vote as a freeholder, llius much for the electors in coun- 
ties, (22) , • 


As for the electors of citizens and burgesses, these are 
supposed to be the mercantile part or trading interest of this 
kingdom. But as trade is of a fluctuating nature, and seldom 
long fixed in a place, it was formerly left to the crbwn to 
summon, pv re nata^ the most flourishing towns to send re- 
presentatives to parliament So that as towns increased in 
trade, and grew populous, they were admitted to a share in the 
legislature. But the misfortune is, that the deserted boroughs 
[ 174 ] continued to be summoned, as well as those to whom their 
trade and inhabitants were transferred ; except a few which 
petitioned to be eased of the expence, then usual, of main- 
taining their members : four shillings a day being allowed for 
a knight of the shire, and two shillings for a citizen or burgess ; 
which was the rate of wages established in the reign of Ed- 
ward III.P Hence the members for boroughs now bear above 
a quadruple proportion to those for counties, and the number 
of parliament men is increased since Fortescue’s time, in the 
reign of Henry the sixth, from 300 to upwards of 500, ex- 
clusive of those for Scotland. The universities were in 
general not empowered to send burgesses to parliament ; 
though once, in 28Edw.L, when a parliament was summoned, 
to consider of the king’s right to Scotland, there were issued 
writs which required the university of Oxford to send up four 
or five, and that of Cambridge two or three, of their most dis- 
creet andleamed lawyers for tliat purpose \ But it was king 


4 In«t. 4S. 


Prynne Pari. Writs, 1. 345. 


(21) This is reduced to six calendar months by the 20 Geo.s. c. 17.; but 
if it comes to the voter by any of the means specified in the last note within 
twelve calendar months before the election, it is enough to shew that it has 
been assessed within two years in the nahie of the person through whom the 
voter claims title, or that of his predecessor in the office. 

(22) In addition to this list of persons disqualified to vote, whether for 
^ counties, or cities, and boroughs, may be added peers, outlaws, felons at- 
tainted or convict, persons convicted of bribery at any election, persons 
reedving parochid'relief within one year before the election, except under 
certain circumstances, and all revenue officers. 
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James the first w1m> indulged them with the permanent privi- 
lege to send constantly two of their own body ; to serve for 
those students, who, though useful members of the commu- 
nity, were neither concerned in the landed nor the trading in- 
terest ; and to protect in the legislature the rights of the repub- 
lic of letters. The right of election in boroughs is various, 
depending entirely on the several charters, Customs, and con- 
stitutions of the respective places, which has occasioned infinite 
disputes ; though now by statute 2 Geo. II. c.24. the right of 
voting for the future shall be allowed according to the last de- 
termination of the house of commons concerning it. And by 
statute 3 Geo. III. c. 15. no freeman of any city or borough 
(other than such as claim by birth, marriage, or servitude) 
shall be entitled to vote therein, unless he hath been admitted 
to his freedom twelve calendar months before. (23) 

2. Next, as to tlie qualifications of persons to be elected [ 
members of the house of commons. Some of these depend 
upon the law and custom of parliament, declared by the house 

(25) The principles of borough representation are still very unsettled, and 
several of the positions laid down in this place in the text must be taken as 
being now much questioned. It is doubted whether the electors of citizens 
and burgesses had originally any more direct connection with the trading or 
mercantile interest than any other part of the community ; it is doubted 
also whether it was ever left to the crown to summon pro re natd the most 
flourishing towns to send representatives. On the other hand, it is aflirmed 
that boroughs were merely towns entrusted with their own local govern- 
ment, and taken out of the sherifTs jurisdiction; that when representation 
began, the inhabitants were not among the number of those who attended 
the county court, and elected the knights of the shire, and consequently that 
they elected repfesentatives for themselves ; of course it follows that all 
boroughs had a right, or were bound in duty, to make a return ; and ac- 
cordingly it is said that the precepts to the sheriff commanded him to sum- 
mon all boroughs indiscriminately, and not a select number by name. But 
it is still contended that representation and population had such a negative 
connection by the constitution, that when a borough, owing to a reduction 
in wealth or inhabitants, ceased to be able to perform the duties, or dis- 
charge the burthens incident to it’s character as such, it ceased to be a 
borough, was absorbed into the county jurisdiction, and was represented by 
the knights of the shire. Upon these and many other points there is no 
definitive decision, which might be cited, and to aigue upon them usefully 
would exceed the limits of a note ; I therefore think it better to content 
myself with the statement oC^them. * 

N 4 
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of oommons '' ; others upon certain statutes. Andfrom these 
it appears, 1. ITiat they must not be aliens bom*, or minors ^ 
2. That they must not be any of the twelve judges because 
they sit in the lords’ house; nor of the clergy’', for they sit 
in the convocation ; (24) nor persons attainted of treason or 
felony*, for they are unfit to sit any where. 3. That sheriff’s 
of counties, and mayors and bailiffs of boroughs, are not 
eligible in their respective jurisdictions, as being returning 
officers ^ ; but that the sheriffs of one county are eligible to be 
knights of another*. 4. That, in strictness, all nieml>ers 
ought to have been inhabitants of the places for which they 
are chosen®: but this, having been long disregarded, was at 
length entirely repealed by statute 1 4 Geo. III. c. 58. 5. That 

no persons concerned in the management of any duties or 
taxes created since 1692, except the commissioners of the 
treasury**, nor any of the officers followdng*^, viz, commis- 
sioners of prizes, transports, sick and wounded, wine licences, 
f 176* ] navj^, and victualling; secretaries or receivers of prizes; 

comptrollers of the army accounts ; agents for regiments ; 
governors of plantations and their deputies; officers of Mi- 
norca or Gibraltar ; officers of the excise and customs ; clerks 


" 4 Inst. 47, 48. 

* See pag.l()2. 

' Ibid, 

“ Comm. Jpurn. 9 Nov. 1605. 

Comm. Journ. 130ct.l553. 8 Feb. 
Itm ITJan.lCGl. 

' Com. Journ. 21 Jan. 1580. 4 Inst. 
47. 

Bro, jibr, t, parliamaitf 7. Com. 
Journ. 25 June, 1604. 14 Apr. 1624. 


22 Mar. 1620. 2. 4. 15 Jun. 17 Nov. 

2685. Hal. of pari. 114. 

^ 4 Inst. 48. Whitelocke of pari. cli. 
99, 100, 101. 

“ Stat. 1 Hen.V. c.l. SS Hen. VI. 
c. 15. 

Stat. 5 & 6 W. & M. c. 7. 

Stat. 11 & 12WMII. c. 2. 12 & 
13 W. III. c. 10. 6 Ann. c. 7. 

15 GeOt II. c. 22. 


(’24) There is great reason to doubt whether this was correctly laid down 
at the time it was written, and at all events the reason is a very unsatis- 
factory one —it would not apply to unbeneficed clergymen, and might be 
used with equal force to exclude bishops from the house of lords. By the 
41 Geo. 3. C.63., however, the doubt was removed, and it was cnact^ for 
the future, that the return of priests, or any deacon, or any minister of the 
church of Scotland, should be void, and that; if such person so returned 
should presume to sit, or vote, he should forfeit 500/. for every day on 
which he should sit or vote, anti, in addition to such forfeit lue, become 
iiic^able of holding any benefice, or ecclesiastical promotion, or any office 
of honour or profit under his majesty. 

10 * 
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6i* deputies in the several offices of the treasury, 'Exchequer', 
navy, victualling, admiralty, pay of the army or navy, secre- 
taries of state, salt, stamps, appeals, wine licences, hackney 
coaches, hawkers and pedlars, nor any persons that Imld any 
new office [or place of profit] under the crown created since 
1 705 are capable of being elected or sitting as members. 
6. That no person having a pension under the crown during 
pleasure, or for any term of years, is capable of being elected 
or sitting*^. 7. That if any member accepts an office [of 
profit] under the crown, except an officer in the army or navy 
accepting a new commission, his seat is void ; but such mem- 
ber is capable of being re-elected^. 8. That all knights of 
the shires shall be actual knights, or such notable es(}uires 
and gentlemen as have estates sufficient to be knights, and by 
uo means of the degree' of yeomen^. This is reduced to a 
still greater certainty, by ordaining, 9. That every knight of 
a shire shall have a clear estate of freehold or copyhold, to 
the value of six hundred pounds per annum^ and every citizen 
and burgess to the value of three hundred pounds ; except 
the eldest sons rff peers, and of persons qualified to be knights 
of shires, and except the members for tlie two universities : 
which somewhat balances the ascendant which the boroughs 
liave gained over the counties, by obliging the trading in- 
terest to make choice of landed men : and of this qualification 
the member must make oath, and give in the particulars in 
writing, at the time of his taking his seat^. But, subject to 
these standing restrictions and disqualifications, every subject 
of the realm is eligible of common right: though there are 
instances, wherein persons in particular circumstances have 
forfeited that common right, and have been declared ineligible 
Jor that parliament by a vote of the house of commons^, or 
Jbi' ever by an act of the legislature But it was an uncon- 
stitutional prohibition which was grounded on an ordinance 
of the bouse of lords ^ and inserted in the kin^s writs, for 
the parliament holden at Coventry, 6 Hen. IV. that no ap- 

** Stat. 6 Ann. c.7. ‘ Stat. 33 Geo. II. c. 20. 

* Stat. G Ann. c. 7. 1 Geo. I. st. 2. J See page 1G3. 

c. .56. Stat. 7 Geo. I. c. 28. 

^ Stat. ^ Ann. c.7. * “1 Inst. 10. 48, Pryn. plea for lords, 

* Stat. 23 Hen. VI' c. 14. 373. 2 Wliitelocke, .353. 368. 

Slat. 3 Ann. c, 5. 
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prentice.or other man of law should be elected a knight 
of the shire therein*”: in return for which, our lawbooks 
and historians” have branded this parliament with the iMune 
of parliame$itum indoctum^ or the lack-learning parliament ; 
and sir Edward Coke observes with some spleen that there 
never was a good law made thareat* (25) 

S. The third point, regarding elections, is the method of 
proceeding therein. This is also regulated by the law of par- 
liament, and ^e several statutes referred to in the margin P: 
all which I shall blend together, and extract out of them a 
summary account of the method of proceeding to elections. 

As socm as the parliament is summoned, the lord chancellor 
(or if a vacancy happens during the sitting of parliament, the 
speaker by order of the house ; and without such order, if 
[ 1 78 3 a vacancy happens by death, or the member’s becoming a 
peer, in the time of a recess for upward of twenty days (26) 

® Pryn, on 4 Inst. 13. c.7. 12 & ISW. III. c. 10. 6 Ann, 

a Walsing. 1405. c. 23. 9 Ann, c. 5, 10 Ann. c 19. and 

" 4 Inst. 48. C.23. 2 Geo. II. c.24. 8 Geo. II. c.30, 

P 7 Hen. IV. c,15. 8 lien. VI. c.7. 9 Geo. II. c. 38. 19 Geo. II. c. 28. 

23 Hen, VI. c. 14. 1 W. & M. st. 2. 10 Geo. III. c.lG. 11 Geo III. c. 42. 

C.2. 2W.& M. St. 1. c.7. 5&6W. 14 Geo. III. c. 15, 15 Geo. III. c. 36. 

& M. c. 20. 7 W. III. c. 4. 7&8W. 28 Geo. III. c. 52. 

III. c.7. and c.25. 10 & 11 W. III. 


(25) To the list of ineligible persons cither by the law and custom of 
parliament, or by particular statutes, must be added papists, outlaws, peers, 
persons convicted of bribery or treating, (see post, 179.) persons holding 
patent places for life abroad, or engaged in contracts with government. 

(26) This case is provided for more particularly by the 24 Geo. 5. c. 26. If 
the vacancy happens by death or promotion to the peerage during the recess, 
or previous thereto, the speaker, upon receiving a certificate thereof under 
the hands of two members, shall give notice of it in the London Gazette 
and fourteen days after the insertion of such notice shall issue his warrant 
to die clerk of the crown to make out a new writ. And that the execution of 
this act may not be impeded by the death of the Speaker, his absence from the 
kingdom, or the vacancy of his seat, he appoints a certain number of mem- 
bers, not more than seven, nor less than three, at the beginning of parliament, 
with authority to act for him in this respect, in case of any such contingency. 
But the statute does not app^, if the writ by virtue of which the deceased 
or promoted member was elected, was not returned to the clerk of the 
crown fifteen days before the last sitting of the house before the recess ; 
nor if the certificate is not delivered to the Speaker time enough for the 

writ 
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sends his warrant to the derk of the crown in chancery ; 
who thereupon issues out writs to the sheriff* of every county, 
for the ele^on of all the members to serve ibr that county, 
and every ciQr and boror^h therein. Within three days after 
the receipt of this writ, the sheriff* is to send his precept 
under his seal, to the prop^ returning officers of the cities 
and boroughs, commanding them to elect tlieir members : 
and the said returning officers are to proceed to election within 
eight days from the receipt of the precept, giving four days* 
notice of the same"*; and to return the persons chosen, to- 
gether with the precept, to the sheriff; 


But elections of knights of the shire must be proceeded to 
by the sheriffs themselves in person, at the next county court 
that shall happen affer the delivery of the writ. The county 
court is a court held every month or oftener by the sheriff, 
intended to try little causes not exceeding the value of forty 
shillings, in what part of the county he pleases to appoint for 
that purpose : but for the election of knights of the shire it 
must be held at the most usual place. If the county court 
falls upon the day of delivering the writ, or witliin six days 
after, the sheriff may adjourn the court and election to some 
other convenient time, not longer than sixteen days, nor 
shorter than ten ; but he cannot alter the place, withcmt the 
consent of all the candidates ; and, in all such cases, ten days* 
public notice must be given of the time and place of the 
election. ( 28 ) 

In the borough of New Sboreham 11 Geo. III. c.5.5. Uie election must be 
in Sussex, wherein certain freeholders of within twelve days, with dglU days* no» 
the county arcentitlc^d to vote by statute tice of the same. (27) 


writ to issue before the next meeting of the house ; nor if the return of the 
member deceased or promoted had been petitioned against, and the petition 
remained undecided. 

Ihe general principle b, that though the house b created and meets by 
the royal prerogative, yet after its assembling and during its exbtence, no 
vacancy shall be filled or election made except by warrant of the house 
through its speaker ; this being ** according to the antient jurisdiction and 
authoiity of the house.** 

(27) Similar provisions have been made by several statutes with respect 
to some other boroughs, as Cricklade and Aylesbury. And the of^cer of the 
cinque ports is allowed six days by 10 & 1 1 W.5. c. 7. 

(28) But now by 25 Geo. 3. c.84. the sheriff two days after the receipt of 
the writ, must proclaim at the usual place of election a special county 

court 
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And^ as it is essetitmi to the very being of parliament^ that 
elections shouldlie absolutely free, therefore all undue influ- 
ences upon the electors are illegal, and strongly prohibited. 
For Mr. Locke ranks it among those breaches of trust in the 
executive magistrate, which according to his notions amount 
to a dissolution of the government, ** if he employs the force, 
treasure, and officers of the society to corrupt the represent- 
** atives, and gain them to his purposes, or openly pre-engages 
the electors, and prescribes to their choice such, whom he 
** has by solicitations, tlireats, promises, or otherwise, won 
to his designs. For thus to regulate candidates and electors 
** and new-model the wa3rs of election, .what is it (says he) 
** but to cut up the government by the roots, and poison the 
« very fountain of public security ?** As soon therefore as 
the time and place of election, either in counties or boroughs, 
^e fixed, all soldiers quartered in the place are to remove, 
at least one day before the election, to the distance of two 
miles or more ; and not to return till one day after the poll is 
ended. Riots likewise have been frequently determined to 
make an election voidr By vote also of the house of com- 
mons, to whom alone belongs the power of determining con- 
tested elections, no lord of parliament, or lord lieutenant of 
a county, hath any right to interfere in the election of com- 
moners ; and, by statute, the lord warden of the cinque ports 
shall not recommend any members there. If any officer of 
the excise, customs, stamps, or certain other branches of the 
revenue, presume to intermeddle in elections, by persuading 
any voter, or dissuading him, he forfeits lOOl. and is disabled 
to hold any office. 

< 

Thus are the electors of one branch of the legislature se- 
cured from any undue influence from either of the other two, 
and from all external violence and compulsion. But the 
greatest danger is that in which .themselves co-operate, by the 
in&mous practice of bribery and corruption. To prevent 

’* On Gov. p. 2. ( 222. 


court to be bolden for the purpose of the election only, not sooner than 
tea nor later than sixteen days from the chiy of proclamation, and shall 
proceed to the election at such ^ledal county court, as if it were an ordniiiry 
county court. 
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.which it is enacted^ that no candidate shall, after the date 
(usually called the teste) of the writs, or after the vacancy, 
give any money or entertainment to his electors, or promise 
to give any, either to particular persons, or to the place in 
general, in order to his being elected : on pain of being in- 
capable to serve for tliat place in parliament. And if any [ n 
money, gift, oflice, employment, or reward be givibn or pro- 
mised to be given to any vpter, at any time, in order to 
influence him to give or withhold his vote, as well he that 
takes as he that ofifers such bribe, forfeits 500/., and is for ever 
disabled from voting fat elections] and from holding any office 
in any corporation j unless, before conviction [and within 
twelve months after the election], he will discover some other 
offender of the same kind, [so that he be convicted] and then 
he is indemnified for his own offence *. (29) The first instance 
that occurs, of election bribery, was so early as 13 Eliz. when 
one Thomas Longe (being a simple man and of small capacity 
to serve in parliament) acknowledged that he had given the 
returning officer and others of the borough, for which he was 
chosen, four pounds to be returned member, and was for that 
premium elected. But for this offence the borough was amer- 
ced, the member was removed, and the officer fined and 

* In like manner the Julian law de tions ; but if the person guilty convicted 
ofniitu inflicted fines and infamy upon another ofiendcr, he was restored to his 
all who were guilty of corruption at elec- credit again. JF/. 48, 14.2, 


(29) The prosecutions for this ofifence must be commenced within two 
years after the commission, as well as for the penalties given by 49 Geo. 5. 
C.118. for ofiTences of a very similar nature. This last statute imposes a 
penalty of 1000/. upon ray one who directly or indirectly shall give or 
promise money, gift, or reward to another upon any agreement, that the 
latter shall procure or endeavour to procure the election ofa M. P,; the 
penalty of disability to serve for the place on the person elected, or 
making or knowing of the gift or promise; and the penalty of 500/. on the 
person accepting the gift or promise. By the same statute, if the reward 
promised be any office or employment, the member returned loses fab seat, 
the person promising or giving the office on such contract forfeits looo/., 
and the receiver of the office loses it, becoibes incapable of holding any 
other, and forfeits SOOt. 

It is observed in the Pandects on the crime of Ambitus — de nvUo ermine 
Um mvlid! apvd Romanos lata legeSf nee tdla minus observata. It is pro- 
bdi>Ie that no measure will be efifoctu^, till the timple and obvious one, 
suggested by the author, of tendering the bribery oath to the candidates, 
rather than to the electors, be adopted. 
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iroprisoiied^ But, as this practice hath since taken much 
deeper and more universal root, it hath occasioned the making 
of these wholesome statutes ; to complete the efficacy of which 
there is nothing wanting but resolution and integrity to put 
them in strict execution 

✓ » 

UNDUS^nfluence being thus (I wish the depravity of man- 
kind would permit me to say, effectually) guarded against, 
the elecdon is to be proceeded to on the day appointed ; the 
sheriff or other returning officer first taking an oath against 
bribery, and for the due execution of his office. The can- 
didates likewise, if required, must swear to their qualifi- 
cation ; and the electors in counties to theirs ; and the electors 
both in comities and boroughs are also compellable to take 
the oath of abjuration and that against bribery and corruption. 
And it might not be amiss, if the members elected were bound 
to take the latter oath, as well as the former: which in all 
probability would be much more effectual, than administering 
it only to the electors. 

The election being closed, the returning officer in boroughs 
returns his precept to the sheriff^ with the persons elected by 
[ 181 ] the majority; and the sheriff returns the whole, together with 
the writ for the county and the knights elected thereupon, to 
tile clerk of the crown in chanceiy : before the day of meet- 
ing, if it be a new parliament, or within fourteen days after 
the election, if it be an occasional vacancy ; and this under 
penalty of 500/. (SO) If the sheriff does not return such 
knights only as are duly elected, he forfeits, by the old statutes 
of Henry VL, 100/.; and the returning officer in boroughs 
for a like false return 40/. ; and they are besides liable to an 
action, in which double damages shall be recovered, by the 
later statutes of king William: and any person bribing the re- 
turning officer shall also forfeit 300/. Butthe members returned 
by him are the sitting members, until the house of commons, 
upon petition, shall adjudge the return to be false and illegal. 

* Inst 23. Hale <Jf Part 1 12. Com. Journ. 10. and 1 1. May, 1571. 


(so) It seems that by the 25 Geo. 3. c.84. the return in cases where no 

Krutiny is demanded must be made immediately, or on the day after the 
close of the poll. 
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The form and manner of proceeding upon such petition are 
now regulated by statute 10 Geo* III. c. 16. (amended by 11 
Geo. III. C.42. and made perpetual by 14 Geo. III. c. 15.) 
which directs the method of choosing by lot a select committee 
of fifteen members, who are sworn wdl and truly to tiy the 
same, and a true judgment to give according to the evidence. 
And this abstract of the proceedings at elections of knightSf 
citizens, and burgesses, concludes our enquiries into the laws 
and customs more peculiarly relative to the house of com- 
mons. (31) 

VI. I PROCEED now, sixthly, to the method of making laws ; 
which is much the same in both houses : and I shall touch it 
very briefly, beginning in the house of commons. But first I 
must premise, that for dispatch of business each house of par- 
liament has it’s speaker. The speaker of the house of lords, 
whose office it is to preside there, and manage the formality 
of business, is the lord chancellor, or keeper of the king’s 
great seal, or any other appointed by the king’s commission : 
and, if none be so appointed, the house of lords (it is said) 
may elect. Tlie speaker of the house of commons is chosen 
by the house; but must be approved by the king (32), And 
herein the usage of the two houses differs, that the speaker of 
the house of commons cannot give his opinion or argue any 

(31) The statute of the loGeo.s. c.l6., which is better known by the 
name of the Grenville act, and is justly celebrated for the wisdom and 
utility of its provisions, has been repeatedly amended by statutes made in 
the 25th, 28th, 32d, 36th, 42d, 47th, and 53d years of the late reign. Its 
principal objects are to secure a fair election of petition committees, to 
limit their number, and secure the constant attendance of the members, to 
impose upon their conduct the solemn sanction of ah oath, and to invest them 
with proper powers for procuring the attendance, and taking the examin- 
ation of witnesses. One observation may be excused on a seeming incon- 
sistency in this statute, the permitting each party to nominate a member 
of the committee ; the nominees, indeed, are sworn with the rest of the 
committee; but it is scarcely possible to suppose that a person so chosen 
and delegated to watch over tiie interests of the party choosing him, can 
be a juror qualified to try the evidence without partiality. 

(32) This point seems not to have been settled till the year 1679, when 
the house elected Sir Edward Seymour after a nomination by the court of 
another person. This produced a contest, which terminated, after a short 
prorogation, by the election of a third pmw>n, and an unden^Mding tliat 
the virtual election was in the house, and only a nonunal approval in the 
crown.— See 2 Burnet’s Hist. 195. ed. Oxon. 1823. 
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question in the house ; but tlie speaker of tlie house of lords, if 
a lord (if parliament, may. In each house the act of the majori- 
ty binds the whole ; and this majority is declared by votes 
[182] openly and publicly given : not as at Venice, and many other 
senatorial assemblies, privately or by ballot. This latter me- 
thod may be serviceable, to prevent intrigues and unconstitu- 
tional combinations ; but it is impossible to be practised with 
us ; at least in the house of commons, where every meinl)er's 
conduct is subject to the future censure of his constituents, 
and therefore should be openly submitted to their inspection. 

To bring a bill into the house, if the relief sought by it is 
of a private nature, it is first necessary to prefer a petition ; 
which must be presented by a member, and usually sets forth 
the grievance desired to be remedied. This petition (when 
founded on facts that may be in their nature disputed) is refer- 
red to a committee of members, who examine the matter al- 
leged, and accordingly report it to the house ; and tlien (or 
otherwise, upon the mere petition) leave is given to bring in 
the bill. In public matters the bill is brought in upon motion 
made to the house, without any petition at all. Formerly, 
all bills w’ere drawn in the form of petitions, which were en- 
tered upon the parliamciit rolls with the king’s answer there- 
unto subjoined ; not in any settled form of words, but as the 
drcumstances of the case recjuired ^ : and at the end of eacli 
parliament the judges drew them into the form of a statute, 
which was entered on the statute rolls. In the reign of 
Henry V., to prevent mistakes and abuses, the statutes were 
drawn up by the judges before the end of the parliament ; 
and, in tlie reign of Henry VI., bills in the form of acts, 
according to the modern custom, were first intoduced. 

The persons directed to bring in tlie bill, present it in a 
competent time to the house, drawn out on paper, with a mul- 
titude of blanks, or void spaces, where any tiling occurs that 
is dubious, or necessary to be settled by the parliament itself; 
(such especially as the precise date of times, the nature and . 
quantity of penalties, or of any sums of money to be raised ;) 
being indeed only the skeleton of the bill. In the house of 


^ See among num))crlebs mstanccs, the arlkuliclcn^ 9 £ci\^ . II, 
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iords^ if the bill begins there, it is (when of a private natture) 
referred to two of the judges, to examine and report the 
state of the facts alleged, to see that all necessary parties con- 
sent, and to settle all points of technical prtq>riely. This is [ 
read a first time, and at a convenient distance a second time ; 
and after each reading the speaker opens to the house the 
substance of the bill, and puts the question, whether it shall 
proceed any farther ? The introduction of the bill may be 
originally opposed, as the bill itself may at either of the read- 
ings ; and, if the opposition succeeds, the bill must be drop- 
ped for that session ; as it must also, if opposed with success 
in any of the subsequent stages. 

After the second reading it is committed, that is, referred 
to a committee, which is either selected by the house in mat- 
ters of small importance, or else, upon a bill of consequence, 
the house resolves itself into a committee of the whole house. 

A committee of the whole house is composed of every mem- 
ber; and, to form it, the speaker quits the chair, (another 
member being appointed chairman,) and may sit and debate as 
a private member. In these committees the bill is debated 
clause by clause, amendments made, the blanks filled up, and 
sometimes the bill entirely new-modelled. After it has gone 
through the committee, the chairman reports it to the house 
with such amendments as the committee have made; and 
then the house re-considers the whole bill again, and the ques- 
tion is repeatedly put upon every clause and amendment. 
When the house hath agreed or disagreed to the amendments 
of the committee, and sometimes added new amendments of 
it’s own, the bill is then ordered to be engrossed, or written 
in a strong gross hand, on one or more long rolls (or presses) 
of parchment sewed together. When this is finished, it is 
read a third time, and amendments are sometimes then made 
to it ; and if a new clause be added, it is done by tacking a 
separate piece of parchment on the bill, which is called a 
ryder“. The speaker then again opens the contents; and 
holding it up in his hands, puts ^e question, whether the bill 
shall pass ? If this is agreed to, the title to it is then settled ; 
which used to be a general one for all the acts passed in the 
session, till in the first y^r of Henry VIII. distinct titles were 

* Noy, 84 . 
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introduced for each chapter* After this, one of the members 
is directed to carry it to the lords, and desire their con- 
currence ; who, attended by several more, carries it to the 
bar of the. house of peers, and there delivers it to their speaker, 
v^ho comes down from his woolsack to receive it. 


It there passes through the same forms as in the other 
house, (except engrossing, which is already done,) and, if 
rejected, no more notice is taken, but it passes suh silaitio^ 
to prevent unbecoming altercations. But if it is agreed tc^ 
the lords send a message by two masters in chancery (or upon 
matters of high dignity or importance, by two of the judges) 
that they have agreed to the same : and the bBI remains witli 
the lords, if they have made no amendment to it. But if any 
amendments are made, such amendments are sent down witli 
the bill, to receive the concurrence of the commons. If the 
commons disagree to the amendments, a conference usually 
follows between members deputed from each house ; who for 
the most part settle and adjust the difference ; but, if both 
houses remain inflexible, the bill is dropped. If the commons 
agree to the amendments, the bill is sent back to the lords by 
one of the members, with a message to acquaint them there- 
with. The same forms are observed, mutatis mutmidis, when 
the bill begins in the house of lords. But, when an act of 
grace or pardon is passed, it is first signed by his majesty, 
and then read once only in each of the houses, without any 
new engrossing or amendment And when both houses have 
done with any bill, it always is deposited in the house of peers, 
to wait the royal assent ; except in the case of a bill of sup- 
ply, which after receiving the concurrence of the lords is sent 
back to the house of commons. ^ 


The royal assent may be given in two ways : 1. In person ; 
when the king comes to the house of peers, in his crown and 
royal robes, and sending for the commons to tlie bar, the titles 
of all the bills that have passed both houses are read ; and the 
king’s answer is declared by die clerk of the parliament in Nor- 
man-French : a badge, it must be owned, (now the only one 
remaining,) of conquest ; and which one would, wish to see 

3D*ewes*s Journ. 20. 73. Com. Journ. ^ Com. Journ. 24 July 1660. 

17 June 1747. 
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fall into total oblivion, unless it be reserved as a solemn me- 
mento to remind us tlmt our liberties are mortal, having^ once 
been destroyed by a foreign force. If tlie king consents to a [ 1 
public bill, the clerk usually declares, le roy le veut^ the 
king wills it so to be if to a private bill, soil fait comme 
il est desircy be it as it is desired.” If the king refuses his 
assent, it is in the gentle language of le roy s’nmera, the 
** king will advise upon it.” When a bill of supply is passed, 
it is carried up and presented to the king by the speaker of the 
house of commons^ ; and the royal assent is thus expressed, 

** le roy remercie ses loyal sulyects^ accepte leur benevolence^ et 
aussi Ic veut^ the king thanks his loyal subjects, accepts their 
‘‘ benevolence, and wills it so to be.” In case of lui act of 
grace, which originally proceeds from tlie crown, and has the 
royal assent in the first stage of it, the clerk of the parliament 
thus pronounces the gratitude of the subject ; les prelats^ 
seignenrs, et commonsy en ce present parliament assembUeSy au 
nom de touts vous metres suhjecisy remercient tres humhlement 
votre majestCy et jyrient a Dieu vous dormer en sante bone vie 
et longue ; the prelates, lords, and commons, in this present 
parliament assembled, in the name of all your other sub- 
jects, most humbly thank your majesty, and pray to God 
to grant you in health and wealth long to live 2. By the 
statute 33 Hen. VIII. c. 21. the king may give his assent by 
letters patent under his great seal, signed with his hand, and 
notified in his absence to both houses assembled together in 
the high house. And, when the bill has received the royal - 
assent in either of these ways, it is then, and not before, a 
statute or act of parliament. 

This statute or act is placed among the records of the 
kingdom; there needing no formal promulgation to give it 
the force of a law, as was necessary by the civil law with 
regard to the emperor’s edicts ; because every man in England 
is, in judgment of law, party to the making of an act of par- 
liament, bding present thereat by his representatives. How- 
ever, a copy thereof is usually printed at the king’s press for 
the information of the whole land. .And formerly, befinre 
the invention of printing, it was used to be published by the 

y Rot, Pari, 9 Hen, I V, in Pryn. 4 Instr 28. 29. ^ D'ew4»*ii Journ. 05. ^ 

o 2 
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sheriff of every county ; the king’s writ being sent to him at 
the end of every session, together with a transcript of all the 
[ 186 ] acts made at that session, commanding him, “ ui stattUa illa^ 
etomnes artictdos in eisdem contmtos^ in singulis locis vbi expe^ 
dire vidcrity publici proclamariy ct Jirmiter teneri et observari 
faciatr And the usage was to proclaim them at his county 
court, and there to keep them, that whoever would, might 
read or take copies thereof ; which custom continued till the 
reign of Henry the seventh*. 

An act of parliament, thus made, is the exercise of the 
highest authority that this kingdom acknowledges upon earth. 
It hath power to bind every subje<it in the land, and the do- 
minions thereunto belonging; nay, even the king himself, 
if particularly named therein. And it cannot be altered, 
amended, dispensed with, suspended, or repealed, but in the 
same forms and by the same authority of parliament : for it is 
a maxim in law, that it requires the same strength to dissolve 
as to create an obligation. It is true it was formerly held 
that the king might in many cases dispense with penal sta- 
tutes^ : but now by statute 1 W. & M. st.2. c.2. it is declared, 
that the suspending or dispensing with laws by regal authority, 
without consent of parliament, is illegal. 

VII. There remains only, in the seventh and last place, 
to add a word or two concerning the manner in which par- 
liaments may be adjourned, prorogued, or dissolved. 

An adjournment is no more than a continuance of the ses- 
sion from one day to aiiodier, as the word itself signifies : 
and this is done by the autliority of each house separately 
every day ; and sometimes for a fortnight or a month together, 
as at Christmas or Easter, or upon other particular occasions. 
But the atljournment of one house is no adjournment of the 
Other®. It hath also been usual, when his majesty hatli signi- 
fied his pleasure that botli or either of the houses should ad- 
journ themselves to a certain day, to obey the king’s pleasure 
so signified, and to adjourn ^iccordingly \ Otherwise, besides 

* 3 Inst, 41. 4 Inst. 2C. s 4 Inst. 28. 

« Finch. L. 82. 234. Bacon. £lem. •* Com. Journ. j)assim ; e, g. 11 Jun. 
19. 1572. 5 April 1604. 4 Jun. 14 Nov. 
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the indecorum of a refusal, a prorogation would assuredly 
follow : which would often l>e very inconvenient to Ixith pub- [ 
lie and private business. For prorogation puts an end to the 
session ; and then such bills asr are only, begun and not per- 
fected, must be resumed de novo (if at all) in a subsequent 
session : whereas, after an adjournment, all things continue 
in the same state as at the time of the adjournment made, and 
may "be proceeded on without any fresh commencement. 

A PROROGATION is the continuance of the parliament from 
one session to another, as an adjournment is the continuation 
of the session from day to day. This is done by the royal 
authority, expressed cither by the lord chancellor in his ma- 
jesty’s presence, or by commission from the crown, or fre- 
quently by proclamation. Both houses are necessarily 
prorogued at the same time ; it not being a prorogation of 
the house of lords, or commons, but of the pm'liament. The 
session is never understood to be at an end until a proroga- 
tion ; though, unless some act be passed or some judgment 
given in parliament, it is in truth no session at all**. And 
formerly the usage was, for the king to give the royal assent 
to all such bills as he approved, at the end of every session, 
and th^n to prorogue the parliament ; though sometimes only 
for a day or two*^; after which all business then depending 
in the houses was to be begun again. Which custom obtained 
so strongly, that it once became a question*^, whether giving 
the royal assent to a single bill did not of course put an end to 
the session. And, though it was then resolved in the negative, 
yet the notion was so deeply rooted, that the statute 1 Car. I, 
C.7. was passed to declare, that the king’s assent to that and 
some other acts should not put an end to the session ; and, even 
so late as the reign of Charles II., we find a proviso frequently 
tacked to a bill**, that his majesty’s assent thereto should not 
determine the session of parliament. But it now seems to be 
allowed, that a prorogation must be expressly made, in order 

18 Dec. 1621. 11 Jul. 162.5. 13 Sept. ® 4 Inst. 28. Hale of pari. 38. 
1660. 25 Jul. 1667. 4 Aug. 1685. Hut. 61. 

24 Feb. 1691. 21 Jun. 1712. 16 Apr. ^ Com. Journ. 21 Oct. 1553. 

1717. 3 Feb. 1741. 10 Dec. 174.5 « 21 Nov. 1554. 

21 May 1768. ’* 12 Car. II. r. T 22 & 2;; 

Car. II. c. 1.* 
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to determine the session. Andy if at the time of an actual 
rebelliony or imminent danger of invasion, the parliament shall 
188 ] be separated by adjournment or prorogation, the king is em- 
powered* to call them together by proclamation, with fourteen 
days' notice of the time appointed for their re-assembling. (38) 

A DISSOLUTION is the civil death of the parliament ; and 
this may be effected three ways : 1 . By the king’s will, ex- 
pressed either in person or by representation. For, as the 
king has the sole right of convening the parliament, so also it 
is a branch of the royal prerogative, that he may (whenever 
he pleases) prorogue the parliament for a time, or put a 
final period to it’s existence. If nothing had a right to pro- 
rogue or dissolve a parliament but itself, it might happen to 
become perj^etual. And this would be extremely dangerous, 
if at any time it should attempt to encroach upon the execu- 
tive power : as was fatally experienced by the unfortunate 
king Charles the first ; who, having unadvisedly passed an act 
to continue the parliament then in being till such time as it 
should please to dissolve itself^ at last fell a sacrifice to that 
inordinate power, which he himself had consented to give 
them. It is therefore extremely necessary that the crown 
should be empowered to regulate the duration of these assem- 
blies, under the limitations which the English constitution 
has prescribed : so that, on the one liand, they may fre- 
quently and regularly come together for the dispatch of 
business, and redress of grievances; and may not, on the 
other, even with the consent of the crown, be continued to 
an inconvenient or unconstitutional length. 

2. A PARLIAMENT may be dissolved by the demise of the 
crown. This dissolution formerly happened immediately 
upon the death of the reigning sovereign : for he lieing con- 
sidered in law as the head of the parliament, {cajnif^ princi^ 
piwnf et JCnis^) that failing, the whole body was held to be 

* Stat. 30 Geo. II. c. 25. 


(53) But now by the 37 G.3. c.l 27., and 59 & 40 G. 3. c.l 4., the king may 
at any time by proclamation declare, that parliament shall meet at the 
expiration of fourteen days from the date of the proclamation, to what- 
ever period it may stand prorogued, or adjourned. 
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extinct. But the calling a new parliament immediately on 
the inauguration of the successor being found inconvenient, 
and dangers being apprehended from having no parliament in 
being in case of a disputed succession, it was enacted by the 
statutes 7 & 8 W. III. c. 1 5. and 6 Ann. c. 7* that the parliament 
in being shall continue for six months after the death of any [ 
king or queen, unless sooner prorogued or dissolved by the 
successor: that, if the parliament be, at the time of the 
king’s death, separated by adjournment or prorogation, it 
shall notwithstanding assemble immediately : and that, if no 
parliament is then in being, the members of the last paiiia- 
ment shall assemble, and be again a parliament. (34) 

3. Lastly, a parliament may be dissolved or expire by 
length of time. For if either the legislative body were per- 
petual; or might last for the life of the prince who convened 
them, as formerly; and were so to be supplied, by occasion- 
ally filling the vacancies with new representatives ; in these 
cases, if it were once corrupted, the evil would be past all 
remedy : but when different bodies succeed each other, if the 
people see cause to disapprove of the present, they may rectify 
it’s faults in the next. A legislative assembly also, which is 
sure to be separated again, (whereby it’s members will them- 
selves become private men, and subject to the full extent of 
the laws which they have enacted for others,) will think them- 
selves bound, in interest as well as duty, to make only such 
laws as are good. The utmost extent of time that the same 
parliament 'was allowed to sit, by the statute 6 W.&M.C.2. 
was 4>hrce years ; after the expiration of which, reckoning 
from the return of the first summons, the parliament was to 
have no longer continuance. But by the statute 1 Geo. I . 
st.2.c.38. (in order, professedly, to prevent the great and 
continued expences of frequent elections, and the violent 
heats and animosities consequent thereupon, and for the })eace 
and security of the government then just recovering from the 

(54) But in case of the demise of the crown on or after the clay ap- 
pointed by writs of summons previously issued for assembling a new par- 
liament^ and beforedt shall actually have met, such new parliament shali 
immediately convene, and sit for six months, unless sooner prorogued or 
dissolved by the successor. 37 G.3- c. 127. 

o 4 
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late rebellion) this term was prolonged to seven years : and, 
what alone is an instance of the vast authority of parliament, 
the very same house, that was chosen for three years, enacted 
it’s own continuance for seven. So that, as our constitution 
now stands, the parliament must expire, or die a natural 
death, at the end of every seventh year ; if not sooner dis* 
solved by the royal prerogative. 
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CHAPTER THE THIRD. 


OF THE KING AND HIS TITLE. 


•J^HE supreme executive power of these kingdoms is 
vested by our laws in a single person, the king or 
queen ; for it matters not to which sex the crown descends : 
but the person entitled to it, whether male or female, is im- 
mediately invested with all the ensigns, rights, and preroga- 
tives of sovereign jjower; as is declared by statute 1 Mar. 
St. 3* C. 1 a 

In discoursing of the royal rights and authority, I shall 
consider the king under six distinct views : 1 . With regard 
to his title. 2. His royal family. 3. His councils. 4. His 
duties. 5. His prerogative. 6. His revenue. And first, 
with regard to his title. 

The executive power of the English nation being vested 
in a single person, by the general consent of the people, the 
evidence of which general consent is long and immemorial 
usage, it became necessary to the freedom and peace of the 
state, that a rule should be laid down, uniform, universal, 
and permanent ; in order to mark out with precision, *who 
is that single person, to whom are committed (in subservience 
to the law of the land) the care and protection of the com- 
munity ; and to whom, in return, the duty and allegiance 
of every individual are due. It is of the highest importance 
to the public tranquillity, and to the consciences of private 
men, that this rule should be clear and indisputable \ and our 
constitution has not left us in the dark upon this material 
occasion. It will therefore be the endeavour of this chapter 
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to trace out the constitutional doctrine of the royal succession, 
with that freedom and regard to truth, yet mixed with that 
reverence and respect, which tlie principles of liberty and the 
dignity of the subject require. 

The grand fundamental maxim upon which the Jus cormae^ 
or right of succession to the throne of these kingdoms, de- 
pends, I take to be tliis : that the crown is, by common 
“ law and constitutional custom, hei'editary ; and this in a 
manner peculiar to itself : but that the right of inheritance 
may from time to time be changed or limited by act of par- 
liament ; under which limitations the crown still continues 
hereditary.” And this proposition it will be the business of 
this chapter to prove, in all it’s branches ; first, that the crown 
is hereditary; secondly, that it is hereditary in a manner 
peculiar to itself; thirdly, that this inheritance is subject to 
limitation by parliament ; lastly, that when it is so limited, it 
is hereditary in the new proprietor. 

1. First, it is in general hereditary^ or descendible to the 
next heir, on the death or demise of the last proprietor. All 
regal governments must ‘be either hereditary or elective : and, 
as I l>eUeve there is no instance wherein the crow^ii of Eng- 
land has ever been asserted to be elective, except by the regi- 
cides at the infamous and unparalleled trial of king Charles I., 
it must of consequence be hereditary. Yet while I assert an 
hereditary, I by no means intend a Jure divino title to the 
throne. Such a title may be allowed to have subsisted under 
the theocratic establishments of tlie children of Israel in 
Palestine ; but it never yet subsisted in any other country ; 
save only so far as kingdoms, like other human fabricks, are 
subject to the general and ordinary dispensations of Provi- 
dence. Nor indeed have a Jure divino and an hereditary 
right any necessary connection with each other ; as some have 
very wc^akly imagined. The titles of David and Jehu were 
equally Jure divino^ as those of either Solomon or Ahab ; and 
yet David slew the sons of his predecessor, and Jehu his pre- 
decessor himself. And when our kings have the same warrant 
as they had, whether it be to sit upon the throne of their 
fathers, or to destroy the house of the preceding sovereign, 
they will then, and not before, possess the crown of England 
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i»y a right lika theirs, immediately derived from heaven. Tlie 
hereditary right which the laws of England acknowledge, 
owes it’s origin to the founders of our constitution, and to 
them only. It has no relation to, nor depends upon, the 
civil laws of the Jews, the Greeks, the Romans, or any other 
nation upon earth : the municipal laws of one society having 
no connection with, or influence upon, the fundamental |K>lity 
of another. The founders of our English monarchy might 
perhaps, if they had thouglit proper, have made it an elective 
monarchy : but they rather chose, and upon good reason, to 
establish originally a succession by inheritance. This has 
been acquiesced in by general consent ; and ripened by degrees 
into common law : the very same title that every private man 
has to his own estate. Lands are not natiu*ally descendible 
any more than thrones: but the law has thought proper, for 
the benefit and peace of the public, to establish hereditary 
succession in the one as well as the other. 

It must be owned, an elective monarchy seems to be the 
most obvious, and best suited of any to the rational prin- 
ciples of government, and the freedom of human nature: and 
accordingly we find from history, that, in the infancy and 
first rudiments of almost every state, the leader, chief ma- 
gistrate, or prince, hath usually been elective. And, if the 
individuals, who compose that state, could always continue true 
to first principles, uninfluenced by passion or prejudice, un- 
assailed by corruption, and unawed by violence, elective suc- 
cession were as much to be desired in a kingdom, as in other 
inferior communities. The best, the wisest, and the bravest 
man would then be sure of receiving that crown, which his 
endowments have merited; and the sense of an unbiassed 
majority would be dutifully acquiesced in by the few who were 
of different opinions. But hktory and observation will inform [ 
us, that elections of every kind (in the present state of human 
nature) are too frequently brought about by influence, partia- 
lity, and artifice : and, even where the case is otherwise, these 
practices will be often suspected, and as constantly charged 
upon the successful, by a splenetic disappointed minority. 
This is an evil to which all societies are liable ; as well those of 
a private and domestic kind, as the great community of the 
public, which regulates and includes the rest. But in the 
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former there is this advantage ; that such suspicions, if false, 
proceed no farther than jealousies and murmurs, which time 
will effectually suppress ; and, if true, the Injustice may be 
remedied by legal means, by an appeal to those tribunals to 
which every member of society has (by becoming such) 

^ virtually engaged to submit Whereas in the great and inde- 
pendent society, which every nation composes, there is no 
superior to resort to hut the law of nature ; no method to 
redress the infringements of that law but the actual exertion 
of private force. As therefore between two nations, complain- 
ing of mutual injuries, the quarrel can only be decided by the 
law of arms ; so in one and the same nation, when the fun- 
damental principles of their common union are supposed to be 
invaded, and more especially when the appointment of their 
chief magistrate is alleged to be unduly made, the only tribunal 
. to which the complainants can ap})eal, is that of the God of 
battles ; the only process by which the appeal can be carried 
on, is that of a civil and intestine war. An hereditary suc- 
cession to the crown is therefore now established, in this 
and most other countries, in order to prevent that periodi- 
cal bloodshed and misery, which the history of antient 
imperial Rome and the more modern experience of Poland 
and Germany, may shew us are the consequences of elective 
kingdoms. 

2. But, secondly, as to the particular mode of inherit- 
ance, it in general corresponds with the feodal path of de- 
scents, chalked out by the common law in the succession to 
landed estates; yet with one or two material exceptions. 
Like estates, the crown will descend lineally to the issue of the 
t 194* ] reigning monarch; as it did from King John to Richard II., 
tlirough a regular pedigree of six lineal generations. As in 
; common descents, the preference of males to females, and the 

right of primogeniture among the males, are strictly adhered 
to. Thus Edward V. succeeded to the crown in preference to 
Richard his younger brother, and Elizabeth his eldest sister. 
Like lands or tenements, the crown, on failure of the male 
line, descends to the issue female ; according to the antient 
British custom remarked by Tacitus * : “ solent foeminarum 


* Jn vU, Agricolat, 
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“ ductu hellare^ ct sexum in imperiis non discemcre*^!) ’ Thus 
Maryl. succeeded to Edward VI., and the line of Margaret 
queen of Scots, the daughter of Henry VIL, succeeded on 
failure of the line of Henry VIII. his son. But, among the 
females, the crown descends by right of primogeniture to tlie 
eldest daughter only and her issue ; and not, as in common 
inheritances, to all the daughters at once ; the evident necessity 
of a sole succession to the throne having occasioned the royal 
law of descents to depart from the common law in this re- 
spect ; and therefore queen Mary, on the death of her brother, 
succeeded to the crown alone, and not in partnership with 
her sister Elizabeth, Again ; the doctrine of representation 
prevails in the descent of the crown, as it does in other inhe- 
ritances ; whereby the lineal descendants of any person de- 
ceased stand in the same place as their ancestor, if living, 
would have done. Thus Richard II. succeeded his grandfather 
Edward III., in right of his father the black prince ; to the 
exclusion of all his uncles, his grandfather’s younger children. 
Lastly, on failure of lineal descendants, the crown goes to the 
next collateral relations of the late king ; provided they are 
lineally descended from the blood-royal, that is, from that royal 
stock, which originally acquired the crown. Thus Henry I. 
succeeded to William II., John to Richard I., and James L 
to Elizabeth ; being all derived from the conqueror, who was 
then the only regal stock. But herein there is no pbjection 
(as in the case of common descents) to the succession of a 
brother, an uncle, or other collateral relation, of the halfhlooA ; 
that is, where the relationship proceeds not from the same 
couple of ancestors (which constitutes a kinsman of the whole 
blood) but from a single ancestor only ; as when two persons 
are derived from the same father, and not from the same 


(1) The passage referred to is * Boudiced generis regii fcemind duce (neque 
enim sexum in imperiis discemunt) sums^re universi helium/ s. 16. In the 
annals, l.xiv. s.35. Boudicea is made to say, solitum quidem Britannis 
fceminarum ductu bellare. In this instance the making up of the citation 
from difierent passages with verbal alterations is not of much importance, 
because it is used merely in the way of illustration ; but as it is a practice 
veiy common with the author, and is dangerous, because it can scarcely 
ever be done without some alteration of the sense, it seems proper once 
for all to notice it. 
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moBier, or vice versa : provided only, that the one ancestor, 
from whom both are descended, be that from whose veins the 
blood-royal is communicated to each. Thus Mary I. inherited 
ftrRiiward and Elizabeth inherited to Mary ; all children 
of the same blag Henry VIII., but all by different 

mothers. (2) The reason of aduch diversity, between royal and 
common descents, will be better undccstood hereafter, when 
w'e examine the nature of inheritances in generak 

3. The doctrine of hereditmy right does by no means im- 
ply an indefeasible right to the throne. No man will, I think, 
assert this, that has considered our laws, constitution, and 
history, without prejudice, and with any degree of attention. 
It is unquestionably in the breast of the supreme legislative 
authority of this kingdom, the king and both houses of par- 
liament, to defeat this hereditary right; and, by particular 
entails, limitations, and provisions, to exclude the immediate 
heir, and vest the inheritance in any one else. This is strictly 
consonant to our laws and constitution ; as may be gathered 
from the expression so frequently used in our statute book, 
of “ the king’s majesty, his heirs and successors.” In which 
we may observe, that as the word heirs” necessarily im- 
plies an inheritance or hereditary right, generally subsisting 
in the royal person ; so the word successors,” distinctly 
taken, must imply that this inheritance may sometimes be 

(2) It is not very easy to say whether Mary and Elizabeth took the 
crown by inheritance, or special parliamentary limitation. When the 
35 Hen. 8. c. 1. passed, they had both by a preceding statute, the 
28 H. 8. c. 7., been declared illegitimate, and not capable of inheriting 
the crown ; that statute, without repealing the former, limited the succes- 
sion to them and the heirs of their bodies respectively under certain cir- 
cumstances, and upon certain conditions. On the accession of Mary the 
clauses of the 28 H. 8. C.7., by which her illegitimacy had been declared, 
were repealed (iM. st. 2. c.l.) and in 1 M. st. 5. c.l. she is called the 
** inheretrix to the imperial crown,** but the 55 H.8. c.l. was not for- 
mally repealed. Elizabeth did not formally repeal the clauses of the 
28H.8. C.7., which affected her Intimacy; but by the lEliz. c.5. she 
was recognised as being lineally and lawfully descended of the blood royal 
of the realm ; at the same time, however, the limitation of the crown 
by the 35H.8. c. 1. was expressly confirmed. The inference from the 
whole seems to be, that though neither of them chose to rely on the par- 
liamentary limitation alone, neither thought it right entirely to forego the 
security which it afforded. 
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broken through ; or^ that there may be a successor, without 
being the heir, of the king. And this is so extremdji reason** 
able, that without such a paweTr io^gedjQBsevrfterc^ oiirpoltly 
would be very defective^ For, let us barely suppose so melan- 
choly A case, as that the heir apparent should be a lunatic, 
an idiot, or otherwise incapable of reigning ; how miserable 
w’ould the condition of the nation be, if he were also inca- 
pable of being set aside ! — It is therefore necessary that this 
power should be lodged somewhere ; and yet the inheritance 
and regal dignity would be very precarious indeed, if this 
power were expt'essly and avctmdly lodged in the hands of the 
subject only, to be exerted whenever prejudice, caprice, or 
discontent should happen to take the lead. Consequently it [ 1 
can no where be so properly lodged as in the tw'O houses of 
parliament, by and with the consent of the reigning king; 
who, it is not to be supposed, will agree to any thing impro- 
perly prejudicial to the rights of his own descendants. And 
therefore in the king, lords, and commons, in parliament 
assembled, our laws have expressly lodged it. 

4. But, fourthly ; however the crown may be limited or 
transferred, it still retains it’s descendible quality, and be- 
comes hereditary in the wearer of it. And hence in our law 
the king is said never to die, in his political capacity ; though, 
in common with other men, he is subject to mortality in his 
natural : because immediately upon the natural death of 
Henry, William, or Edward, the king survives in his succes- 
sor. For the right of the crown vests, eo instante^ upon his 
heir ; either the haeres natus^ if the course of descent remains 
unimpeached, or the haeres factasy if the inheritance be under ' 
any particular settlement. So that there can be no interreg^ 
num ; but, as sir Matthew Hale** observes, the right of 
sovereignty is fully invested in the successor by the very de- 
scent of the crown. And therefore, however acquired, it 
becomes in him absolutely hereditary, unless by the rules of 
the limitation it is otherwise ordered and determined. In the 
same manner as landed estates, to continue our former corni^ 
parison, are by the law hereditary, or descendible to the heirs 
of the owner ; but still there exists a power, by which the 


^ 1 Hist. P. C, 61. 
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property of those lands may be transferred to another person. 
♦If Ais transfer be made simply and absolutely, the lands will 
he hereditary in the new owner, and descend to his heir at 
law ; but if the transfer be clogged witli any limitations, con- 
xiitions, or entails, the lands must descend in that channel, 
so limited and prescribed, and no other. 

% 

m 

In these four points consists, as I take it, the constitutional 
notion of hereditary right to the throne ; which will ^be still 
farther elucidated, and made clear be 3 Fond all dispute, from a 
f 1 97 ] short historical view of the successions to the crown of Eng- 
land, the doctrines of our antient lawyers, and the several 
acts of parliament that have from time to time been made, to 
create, to declare, to confirm, to limit, or to bar the heredi- 
tary title to the throne. And in the pursuit of this inquiry 
we shall find, that from the days of Egbert, the first sole 
monarch of this kingdom, even to the present, the four car- 
dinal maxims above-mentioned have ever been held the con- 
stitutional canons of succession. It is true, the succession, 
through fraud, or force, or sometimes through necessity, when 
in hostile times the crown descended on a minor or the like, 
has been very frequently suspended ; but has generally at 
last returned back into the old hereditary channel, though 
sometimes a very considerable period has intervened. And, 
even in those instances where the succession has been vio- 
lated, the crown has ever been looked upon as hereditary in 
the wearer of it. Of which the usurpers themselves were so 
sensible, that they for the most part endeavoured to vamp up 
some feeble shew of a title by descent, in order to amuse the 
people while they gained the possession of the kingdom. 
And, when possession was once gained they considered it as 
the purchase or acquisition of a new estate of inheritance, and 
transmitted or endeavoured to transmit it to their own pos- 
terity, by a kind of hereditary right of usurpation. 

King Egbert, about the year 800, found himself in pos- 
session of the throne of the West Saxons, by a long and un- 
disturbed descent from his ancestors of above three hundred 
years. How his ancestors acquired their title, whether by 
force, by fraud, by contract, or by election, it matters not 
much to enquire ; and is indeed a point of such high anti- 
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cjuity, as must remler all inquiries at best but plausible guesses. 

His right must be supposed indisputably gotHly because we 
know no better. The other kingdoms of the heptarchy he 
acquired, some by consent, but most by a voluntary submis- 
sion. And it is an established maxim in civil polity, and the 
law of nations, that when one country is* united to another in 
such a manner, as. that one keeps it’s government and estates, 
and the other loses them ; the latter entirely assimilates with, 
or is melted down in the former, and must adopt it’s laws and [198 
customs And in pursuance of this maxim there hath ever 
been, since the union of the heptarchy in king Egbert, a ge- 
neral acquiescence under the hereditary monarchy of the West 
Saxons, through all the united kingdoms. (3) 

From Egbert to the death of Edmund Ironside, <i period 
of above two hundred years, the crown descended regularly, 
through a succession of fifteen princes, without any deviaticm 
or interruption : save only that the sons of king Ethel wolf 
succeeded to each other in the kingdom, without reganl to 
the children of the elder branches, according to the rule of 
succession prescribed by their father, and confirmed by the 
wittena^geniote, in tlie heat of the Danish invasions : and 
also that king Edred, the uncle of Edwy, mounted the throne 
for about nine years, in the right of his nephew a minor, the 
times being very troublesome and dangerous. But this was 
with a view to preserve, and not to destroy,' the succession ; 
and accordingly Edwy succeeded liim. (4) 

King Edmund Ironside was obliged, by the hostile irrup- 
tion of the Danes, at first to divide his kingdom with Canute 
king of Denmark ; and Canute, after his death, seized the 
whole of it, Edmund’s sons being driven into foreign coun- 
tries. Here the succession was suspended by actual force, 

^ Puff. L. of N. and N. b.8. c. 12, § C. 

(3) 'See Mr. Turner’s History of the Anglo-Saxons for an interesting ac- 
count of all that is known relative to Egbert, and an examination of the 
tradition that he united all England under his sway, and intitled himself 
king of England. Book iii. ch.l 1 . 

(4) There were some other exceptionb; Athelstan and Edmund Ironsidf' 
were both illegitimate sons, and l>oth took the crown while they had lep-* 
timate brothers living. 

VOL. I. 
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and a new family introduced upon thfe thr<Mie : in whom how- 
ever this new-acquired throne continued hereditary for three 
reigns ; when, upon the death of Hardiknute, the antient Saxon 
line was restored in the person of Edward the Confessor. 

He vras not indeed the true heir to the crowm, being the 
younger brother of king Edmund Ironside, who had a son 
Edward, sirnamed (from his exile) the outlaw, still living. (5) 
But this son was then in Hungary; and, the English having 
just shaken off the Danish yoke, it was necessary that some- 
body on the spot should mount the throne ; and the Confessor 
[ 199 ] next of the royal line then in England. On his 

decease without issue, Harold II. usurped the throne, and 
almost at the same instant came on the Norman invasion : 
the right to the crown being all the time in Edgar, sirnamed 
Atheling (which signifies in the Saxon language illmtriom^ or 
of royal blood), who was the son of Edward the outlaw, and 
grandson of Edmund Ironside ; or, as Matthew Paris ^ well 
expresses the sense of our old constitution, Edmundus mdm 
latusferreum^ rex naturalis de stirpe regum^ genuif Ed%s}ar^ 
‘‘ dum : et Edwardus genuit Edgamm^ cut de jure dehebatur 
regnim AnglonimP 

William the Norman claimed the crown by virtue of a 
pretended grant from king Edward the Confessor ; a grant 
which, if real, was in itself utterly invalid ; because it was 
made, as Harold well observed in his reply to William’s de- 
mand^, absque gcnerali senatits^ ci poptdi conveiitu et edicto;^ 
which also very plainly implies, that it then was generally 
understood that the king, with consent of the general council, 
might dispose of the crown and change the line of succes- 
sion. (6) William’s title however was altogether as good as 

A* jO. 1066 . William of Malmsb. 


(5) Edward the Confessor being the legitimate son of Ethelred the Un- 
ready, and having been superseded by his illegitimate brother Edmund, was 
the true heir to the crown, at least in preference to Edmund, or any child 
of his. 

(6) Perhaps it also as plainly implies, what the coronation service, and 
other documents, together with reason of the thing, raise a strong pre- 
sumpdon of, that at this time the crown was partly elective, elective with a 
restriction to one family, and a preference of primogeniture and legitimacy. 
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Ifaroid% he being fi ‘mere private subject, and an utter 
stranger to the royal blood. Edgar Atheling’s undoubted 
right was overwhelmed by the violence of the times ; though 
frequently asserted by the English nobility after the conquest, 
till such time as be died without issue : but all their attempts 
proved unsuccessful, and only served the more firmly to es* 
tablish the crown in the family which had newly acquired it. 

This conquest then by William of Normandy was, like that 
of Canute before, a forcible transfer of the crown of England 
into a new family ; but, the crown being so transferred, all 
the inherent properties of the crown were with it transferretl 
also. For, the victory obtained at Hastings not being ^ a 
victory over the nation collectively, but only over the person 
of Harold, the only right that the conqueror could pretend 
to acquire thereby, was the right to possess the crow’n of 
England, not to alter the nature of the government. And 
therefore as the English laws still remained in force, he must 
necessarily take the crown subject to those laws, and with 
all it’s inherent properties ; the first and principal of which 
was it’s descendibility. Here then we must drop our race of 
Saxon kings, at least for a while, and derive our descents 
from William the conqueror as from a new stock, who ac- 
quired by right of war (such as it is, yet still tlie derniet' resort 
of kings) a strong and undisputed title to the inheritable crown 
of England. 

Accordingly it descended from him to his sons William II. 
and Henry I. Robert, it must be owned, his eldest son, was 
kept out of possession by the arts and violence of his brethren; 
who perhaps might proceed upon a notion, which prevailetl 
for some time in the law of descents, (though never adopted 
as the rule of public succession that when the eldest son was 
ahready provided for, as Robert was constituted duke of Nor- 
mandy by his father’s will,) in such a case the next brother 
was entitled to enjoy the rest of their father’s inheritance. 
But, as he died without issue, Henry at last had a good title 
to the throne, whatever he might have at first. 

^ Ha]£, Hist. C. L. c. 5. Seld. review « See Lord Lyttleton^s Life of Hen. II. 
of titlies^ C.8. Vol.I. p.4S7. 
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Stephen of B!oi$, who succeeded him, was indeed the 
grandson of the conqueror, liy Adelicia his daughter, and 
claimecF the throne by a feeble kind of hereditary right : not 
as being the nearest of the male line, but as the nearest male 
of the blood royal, excepting his elder brother Tlieobald ; 
who was earl of Blois, and therefore seems to have waived, 
as he certainly never insisted on^ so troublesome and preca- 
rious a claim. The real right was in the empress Matilda or 
Maud, the daughter of Heniyl.; the rule of succession being 
(where women are admitted at all) that the daughter of a son 
shall be preferred to the son of a daughter. (7) So that 
Stephen was little better than a mere usurper ; and therefore 
he rather chose to rely on a title by election while the em- 
[ 201 ] press Maud did not fail to assert her hereditary right by the 
sword ; which dispute was attended with various success, and 
ended at last in the compromise made at Wallingford, that 
Stephen should keep the crown, but that Henry the son of 
Maud should succeed liim ; as he afterwards accordingly did. 

Henry, the second of that name, was (next after his mo- 
ther Matilda) the undoubted heir of William the conqueror ; 
but he had also another connexion in blood, which endeared 
him still farther to the English. He w^as lineally descended 
from Edmund Ironside, the last of the Saxon race of here- 
ditary kings. For Edward the outlaw, the son of Edmund 
Ironside, had (besides Edgar Atheling, who died without issue) 
a daughter Margaret, who was married to Malcolm king of 
Scotland ; and in her the Saxon hereditary right resided. 
By Malcolm she had several children, and among the rest 
Matilda the wife of Henry I., who by him had the empress 
Maud, the mother of Henry II. Upon which account the 

h £go Stej)hamts Dei gmli/t aMensu Hagustald. 314. Hcarne ad Guil. 
“ cleri et popuH in rcgem Anglorum elec- Neubr, 711.) 

tus^ ijcc-** [Cart, j9. 1136'. Ric. de 

(7) It appears that Stephen pretended to dispute Matilda’? legitimacy 
on account of a supposed nullity in her mother’s marriage. Her mother 
had worn the veil in the nunneries of Wilton and Rumsey, and this occa* 
s'oned a question before her espousals whether she could lawfully contract 
marriage ; but a council held hy the archbishop at Lambeth, upon proof 
that she had taken no vows, pronounced her at liberty to dispose of herself 
as she pleased. See Lord Lytt. H.2. B.l 
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8axon line is in our histories frequently s^ud to have Ixten 
restored iu his person : though in reality that riglit sul)sisted 
in the sons of Malcolm by queen Margaret ; king Henry’s best 
title being as heir tg the conqueror. (8) 

From Henry II. the crown descended to his eldest son 
Richard I., who dying childless, the right vested iu his nepliew 
Arthur, the sou of Geoffrey his next brother : but John, ^the 
'youngest son of king Henry? seized the throne; chiiiiiing, as 
' appears from his charters, the crown by hereditary right * : 
that is to say, he was next of kin to tlie deceased king, being 
liLs surviving brother : whereas Arthur was removed one 
degree farther, being his brothers son, though by right of 
representation he stood in the place of his father Geoffrey. 
And however flimsy this title, and those of William Rufus 
and Stephen of Blois, may appear at this distance to us, after 
the law of descent hath now been settled for so many centu- 
ries, they were sufficient to puzzle the understandings of our 
brave, but unlettered ancestors. Nor indeed can we wonder 
at the number of partizans, who espoused the pretensions of 
king John in particular; since even in the reign of his father 
king Henry II., it was a point undetermined^ ; whether, even 
in common inheritances, the child of an elder brother should 
succeed to the land in right of representation, or the younger 
surviving brother in right of proximity of blood. Nor is it 
to this clay decided in the collateral succession to the fiefs of 
the empire, whether the order of the stocks, or the proximity 
of degree, shall take place However, on the death of Ar- 
thur and his sister Eleanor without issue, a clear and indis- 
putable-title vested in Henry III. the sou of John : and from 
him to Richard tlic second, a succession of six generations, 
the crown descended in the true hereditary line. Under on<i 
of which race of princes * we find it declared in parliament, 

that the law of the crown of England is, and always hath 

' “ — Regni AnglUte ; qwod nobis Jure j Glanv. /.7. c.3. 

** coMjtetit hacreditario.** Hi9t» ^ Mod, Un, Hist, xxx, 512. 

Ji, Joh'apud Wilkins, 354. * Stat. 25 Edw. IIL st. 2. 

(s) Henry the second crowned his eldest son Henry (who died beft^re 
him) ill his life-time, another strong circumstance to show in how unsettled 
and precarious a state was the riglit of hereditary succession in his age. 
Sec Lord Lytt. Book iii. 
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‘^been, that the children of the king of England, whether 
“ bom in England or elsewhere, ought to bear the inherit- 
“ ance after the death of their ancestors. Which law our 
sovereign lord the king, the prelates, earls, and barons, and 
other great men, together with all the commons in parlia- 
ment assembled, do approve and affirm for ever.” 

Upon Richard the second’s resignation of the Crown, he 
having ng children, the right resulted to the issue of his grand- 
father Edward III. That king had many children, besides 
his eldest, Edward the black prince of Wales, the father of 
Richard II. : but to avoid confusion I shall only mention three ; 
William bis second son, who died without issue ; Lionel, duke 
of Clarence, his third son ; and John of Gant, duke of Lan- 
caster, his fourth. By the rules of succession therefore the 
posterity of Lionel duke of Clarence were entitled to the 
throne upon the resignation of king Richard ; and had ac- 
cordingly been declared by the king, many years before, the 
presumptive heirs of the wown : which declaration was also 
confirmed in parliament*®. But Henry duke of Lancaster, 
the son of John of Gant, having then a large army in the 
[ 203 ] kingdom, the pretence of raising which was to recover his 
patrimony from the king, and to redress the grievances of the 
subject, it was impossible for any other title to be asserted 
with any safety; and he became king under the title of 
Henry IV. But as sir Matthew Hale remarks ", though the 
people unjustly assisted Henry IV. in his usurpation of the 
crown, yet he was not admitted thereto, until he had declared 
that he claimed, not as a conqueror, (which he very much 
inclined to do but as a successor, descended by right line 
of the blood royal ; as appears from the roils of parliament 
in those times. And in order to this he set up a shew of two 
titles : the one upon the pretence of being the first of the 
blood royal in the entire male line, whereas the duke of Clar- 
ence left only one daughter, Philippa; from which female 
brancli, by a marriage with Edmond Mprtimer earl of Mmrch, 
the house of York descended ; the other, by reviving an ex- 

Sandford*s general hist. 246. (9) ® Seld. tit. Hoh.1. S. 

" Hist. C. L. c. 5. 


1^) Set aho o 
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ploded rumour, first propagated by John of Gant, that Ed- 
mond earl of Lancaster (to whom Henry’s mother was heiress) 
was in reality the elder brother of king Edward I. ; though 
his parents, on account of his personal deformity, had im- 
posed him on the world for the younger; and therefore 
Henry would be entitled to the cn^own, either as successor to 
Richard II., in case the entire male line was allowed a pre- 
ference to the female, or, even prior to that unfortunate prince, 
if the crown could descend through a female, while an entire 
male line was existing. 

However, as in Edward the third’s time we find the par- 
liament approving and affirming the law of the crown, as be- 
Ibre stated, so in the reign of Henry IV. they actually exerted 
their right of new-settling the succession to the crown. And 
this was done by the statute 7 Hen. IV. c. 2. whereby it is 
enacted, that the inheritance of the crown and realms of 
‘‘ England and France, and all other the king’s dominions, 

shall be set and remain ** in the person of our sovereign lord 
‘‘ the king, and in tlie heirs of his body issuing and prince 
Henry is declared heir apparent to the crown, to hold to him 
and the heir^s of his body issuing, with remainder to lord 
Thomas, lord John, and lord Humphry, the king’s sons, and 
the heirs of their bodies respectively: which is indeed nothing 
more than the law would have done before, provided Henry 
the fourth had been a rightful king. It however serves to 
shew that it was tlien generally understood, that the king and 
parliament had a right to new-model and regulate the succes- 
sion to the crown : and we may also observe, with what cau- 
tion and delicacy the parliament then avoided declaring any 
sentiment of Henry’s original title. However, sir Edward 
Coke more than once expressly declares \ that at tlie time of 
passing this act the right of the crown was in the descent from 
Philippa, daughter and heir of Lionel duke of Clarence. 

Nevertheless the crown descended regularly from Hen- 
ry IV. to his son and grandson Henry V. and VI. ; in the 
latter of whose reigns the house of York asserted their dormant* 


r 4 


^ sou mys el demoerge* 


^ 4 lni»U37, 205. 
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title ; and, idler embruing the kingdom in bhxHl and confusion 
for seven years together, at last established it in the person of 
Edward IV. At his accession to the throne, after a breach 
of the succession that continued for three descents, and above 
threescore years, the distinction of a king de Jure and a king 
dc facto began to be first taken ; in order to indemnify such 
as had submitted to the late establishment, and to provide for 
the peace of the kingdom by confirming all honours conferred 
and all acts done, by those who were now called the usuqiers, 
not tending to the disherison of the rightful heir. In statute 
1 Edw.IV. c. 1. the three Henries are stiled, ‘‘ late kings of 
England successively in dede, afid not of ryght.” And, in all 
the charters which I have met with of king Edward, wliere- 
ever he has occasion to speak of any of the line of Lancaster, 
he calls them niiper de facio^ et non dejurc^ regrs AngliaeJ** 

Edward IV. left two sons and a daughter; the eldest of 
which sons, king Edward V., enjoyed the regal dignity for a 
very short time, and was then deposed by Richard his unna- 
tural uncle, who immediately usurped the royal dignity ; 
having previously insinuated to the populace a suspicion of 
bastardy in the children of Edward IV., to make a shew of 
205 ] some hereditary title ; after which he is generally believed to 
have murdered his two nephews, u[x>n whose death the Tight 
of the crown devolved to their sister Elizabeth. 

The tyrannical reign of king Richard III. gave occasion to 
Henry earl of Richmond to assert his title to the crown. A 
title the most remote and unaccountable that was ever set up, 
and which nothing could have given success to, but the uni- 
versal detestation of the then usurper Richard. For, besides 
that he claimed under a descent from John of Gant, whose 
title was now exploded, the claim (such as it was) was through 
John earl of Somerset, a bastard son, begotten by John of 
Gant upon Catherine Swinford. It is true, that by an act 
of parliament, 20 Ric. IL, this son was, with others, legiti- 
^ mated and made inheritable to all lands, offices, and dignities, 
as if he had been born in wedlock : but still with an express 
reservation of the crown, excepta dignitate rcgali *■.” 

‘ 4 Inst. ' 36 , 
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Noi’withstanding all this, immediately after tins battle of 
Bos worth- field, he assumed the regal dignity; the right of 
tile crown then being, as sir Edward Coke expressly declares % " 
in Elizabeth, eldest daughter of Edward IV. : and his pos- 
session was established by parliament, holden the first year 
of his reign. In the act for which purpose, the })arlianieni 
seems to have copied the caution of their predecessors in the 
reign of Henry IV. : and therefore (as lord Bacon, the histo- 
rian of this reign, observes) carefully avoided any recognition 
ol* Henry VII/s right, which indeed was none at all ; and the 
king would not have it by way of new^ law or ordinance, 
whereby a right might seem to be created and conferred upon 
him ; and therefore a middle way was rather chosen, by way 
(as the noble historian expresses it) of rstahlhhmcnt^ and that 
under covert and indifierent words, that the inheritance of 
the crown should rcst^ remain^ and abide in king HenryVII. 
and the heirs of his body thereby providing for the fii- 
tui*e, and at the same time acknowledging his present posses- 
sion ; but not determining either way, whether that possession 
was dcjtire or de facto merely. However, he soon after mar- [ ^ 
ried Elizabeth of York, the undoubted heiress of the con- 
ejueror, and thereby gained (as sir Edward Coke declares t) 
by much his best title to the crown. (10) Whereupon the act 
made in his favour was so much disregarded, that it never was 
printed in our statute books. 

Henry the eighth, the issue of this marriage, succeeded to 
the crown by clear indisputable hereditary right, and trans- 
mitted it to his three children in successive order. But in 
his reign we at several times find the parliament busy in re- 
gulating the succession to the kingdom. And, first, by sta- 
tute 25 Henry VIII. c*12. which recites the mischiefs which 
have and may ensue by disputed titles, because no perfect and 
substantial provision hath been made by law concerning tlie 
succession ; and then enacts, that the crown shall be entailed 
to his majesty, and the sons or heirs male of his body ; and 
in default of such sons to the lady Elizabeth (who is declared 

• Ibid. 37. ' 4 Inst. 37. 

(10) And yet it is difficult to see what title to the crown he could have 
gained by marrying the rightful queen. 
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to be the king’s eldest issue female,^ in exclusion of the lady 
Mary, on account of her supposed illegitimacy by the divorce 
of her mother queen Catherine) and to the lady Elizabeth’s 
heirs of her body; and so on from issue female to issue female, 
and the heirs of their bodies, by course of inheritance accord- 
ing to their ages, as the crcnm of England hath been accustomed 
and ofught to go^ in case where there be heirs female of the 
same : and in default of issue female, then to the king’s right 
heirs for ever. This single statute is an ample proof of all 
the four positions we at first set out with. 

But upon the king’s divorce from Ann Boleyn, this statute 
was, with regard to the settlement of the crown, repealed by 
statute 28 Hen. VIIL c.7. wherein the lady Elizabeth is also, , 
as well as the lady Mary, bastardized, and the crown settled 
on the king’s children by queen Jane Seymour, and his future 
wives ; and, in defect of such children, then with this remark- 
able remainder, to such persons as the king by letters patent, 
or last will and testament, should limit and appoint the same. 

[ 207 ] A vast power ; but, notwithstanding, as it was regularly vested 
in him by the supreme legislative authority, it was therefore 
indisputably valid. But this power was never carried into 
execution; for by statute 35 Hen.VIII. c.l, the king’s two 
daughter’s are legitimated again, and the crown is limited to 
prince Edward by name, after that to the lady Mary, and then 
to the lady Elizabeth, and the heirs of their respective bodies ; 
which succession took effect accordingly, being indeed no other 
than the usual course of the law, with regard to the descent 
of the crown. 

But lest there should I'emain any doubt in the minds of 
the people, through this jumble of acts for limiting the suc- 
cession, by statute 1 Mar. st.2. c.l. queen Mary’s hereditary 
right to the throne is acknowledged and recognized in these 
words : the crown of these realms is most lawfully, justly, 
and rightly descended and come to the queen’s highness 
that now is, being the very, tme, and muloubted and 
inheritrix thereof.” And again, upon the queen’s marriage 
with Philip of Spain, in the statute which settles the prelimi- 
naries of that match \ the hereditary right to the crown is 

' 1 Mar. at. 3. c. 2 , 
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thus asserted and declared : ^ as toudiing the right of the 
queen’s inheritance in the realm and dominions of England, 
the children, whether male or female, shall succeed in them, 
according to the known laws, statutes, and customs of the 
‘‘ same.” Which determination of the parliament, that the 
succession shall continue in the usual course, seems tacitly to 
imply a power of new-modelling and altering it, in case the 
legislature had thought proper. 

On queen Elizabeth’s accession, her right is recognized in 
still stronger terms than her sister’s ; the parliament acknow- 
ledging that the queen’s highness is, and in very deed and 
“ of most mere right ought to be, by the laws of God, and 
the laws and statutes of this realm, our most rightful and 
lawful sovereign liege lady and queen ; and that her high- 
‘‘ ness is rightly, lineally, and lawfully descended and come [ 
of the blood royal of this realm of England ; in and to 
whose princely person, and to the heirs of her body law- 
fully to be begotten, after her, the imperial crown and dig- 
“ nity of this realm doth belong.” And in the same reign, 
by statute 1 3 Eliz. c. 1 . we find the right of parliament to 
direct the succession of the crown asserted in the most explicit 
words. If any person shall hold, affirm, or maintain, that 
‘‘ the common laws of this realm, not altered by parliament, 

‘‘ ought not to dircct the right of the crown of England ; or 
that the queen’s majesty, with and by the authority of par- 
liament, is not able to make laws and statutes of sufficient 
force and validity, to limit and bind the crown of this realm, 
and the descent, limitation, inheritance, and government 
“ thereof ; — such person, so holding, affirming, or main- 
taining, shall, during the life of the queen, be guilty of high 
“ treason ; und after her decease shall be guilty of a misde- 
“ meanor, and forfeit his goods and chattels.” 

On the death of queen Elizabeth, w'ithout issue, the line of 
HenryVIII. became extinct. It therefore became necessary 
to recur to the odier issue of Henry VII^ by Elizabeth of 
York his queen; whose eldest daughter Margaret having 
married James lY. king of Scotland, king lathes the sixth nf 
Scotland, and of England the first, was the lineal descendant 

Stat f £U7. c. 8. 
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from that alliance. So that in iiis j)ersoii, as clearly ab in 
Henry VIIL, centered all the claims of different competitors, 
from the conquest downwards, he being indisputably the lineal 
heir of the conqueror. And, what is still more remarkable, 
in his person also centered the right of the Saxon monarchs 
which had been suspended from the conquest till his acces- 
sion. For, as was formerly observed, Margaret, the sister of 
Edgar Atheling, the daughter of Edward the out-law, and 
grand-daughter of king Edmund Ironside, was tln^ person in 
whom the hereditary right of the Saxon kings, supposing it 
not abolished by the conquest, resided. She married Mal- 
colm king of Scotland ; and Henry II., hy a descent from 
Matilda their daughter, is generally called the restorer of the 
[ 209 ] Saxon line. But it must be remembered, that Malcolm by 
his Saxon queen had sons as well as daughters : and that the 
royal family of Scotland from that time downwards were the 
oflf^iring of Malcolm and Margaret. Of this royal family king 
James the first was the direct lineal heir, and therefore united 
in his person every possible claim by hereditary right to the 
English as well as Scottish throne, being the heir botli of 
Egbert and William the conqueror. 

And it is no wonder that a prince of more learning than 
wisdom, who could deduce an hereditary title for more than 
eight hundred years, should easily be taught by the flatterers 
of the times, to believe there was something divine in this 
right, and that the finger of Providence was visible in it’s 
preservation. .Whereas, though a wise institution, it w^as 
clearly a human institution; and the right inherent in him 
no natural, but a positive right. And in this and no other 
light was it taken by the English parliament ; who by statute 
1 Jac.I. c.l. did ‘‘ recognize and acknowledge, that immedi- 
“ ately iqion the dissolution and decease of Elizabeth late 
“ queen of England, the imperial crown thereof did by inhe- 
‘‘ rent birthright, and lawful and undoubted succession, de- 

scend and come to his most excellent majesty, £q» being 
“ lineally, justly, and lawfully, next and sole heir of the blood 
“ royal of this realm.” Not a word here of any right imme- 
diately derived from heaven : which, if it existed any where, 
must be sought for among the aborigines of the island, the 
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ancient Britons; among ^hose princes indeed some have 
gone to search it for him 

But wild and absurd as the doctrine of divine right most 
undoubtedly is, it is still more astonishing, that when so many 
human hereditary rights had centered in this king, his son 
and heir king Charles the first should be told by those infa- [ 21 
mous judges who pronounced his unparalleled sentence, that 
he was an elective jyrince ; elected by his people, and there- 
fore accountable to them, in his own proper person, for his 
conduct. The confusion, instability, and madness, which 
f()llowed the fatal catastrophe of that pious and unfortunate 
prince, will be a standing argument in favour of hereditary 
monarchy to all future ages, as they proved at last to the 
then deluded people : who, in order to recover that peace and 
happiness which for twenty years together they had lost, in a 
solemn parliamentary convention of the estates restored the 
right heir of the crown. And in the proclamation for that 
purpose, which was drawn up and attended by both houses % 
they declared, ‘‘ that, according to their duty and allegiance, 
they did heartily, joyfully, and unanimously acknowledge' 
and proclaim, that immediately upon the decease of our 
late sovereign lord king Charles, the imperial crowii of 
“ these realms did by inherent birthright and lawful and un- 
doubted succession descend and come to his most excel- 
lent majesty Charles the second, as being lineally, justly, 

“ and lawfully, next heir of the blood royal of this realm : 

‘‘ and thereunto they most humbly and faithfully did submit 
“ and oblige themselves, their heirs, and posterity for ever.” 

Thus I think it clearly appears, from the highest authority 
this nation is acquainted with, that the crown of England hath 
been ever an hereditary crown ; though subject to limitations 
by parliament. The remainder of this chapter will consist 
principally of those instances^ wherein the parliament has 
asserted or exercised this right of altering or limiting the 

^ Elizabeth of York, the mother of Gladys only sister to Lewellin ap Jor- 
queen Margaret of Scotland, was heiress werth the great, had the true right to tlie 
of the house of Mortimer. And Mr. principality of "Wales. Hist. Eng. iii. 

Carte observes, that the house of Mor- 705. 

timer, in virtue of it*s descent from * Com. Joum. 8 May, 1660, 
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suocewion ; a right which^ we blAve seen, was before exer- 
cised and asserted in the reigns of Henry IV^ Henry VIL, 
Henry VIII., queen Mary, and queen Elizabeth. 

The first instance, in })oint of time, is the famous bill of 
exclusion, which raised such a ferment in the latter end of the 
reign of king Charles the second. It is well known that the 
purport of this bill was to have set aside the king’s brother 
[ 211 ] and presumptive heir, the duke of York, from the succession, 
on the score of his being a papist ; that it passed the house 
of commons, but was rejected by the lords ; the king having 
also declared beforehand, that he never would be brought to 
consent to it. And from this transaction we may collect two 
things : 1 . That the crown was universally acknowledged to 
be hereditary ; and the inheritance indefeasible unless by 
parliament : else it had been needless to prefer such a bill. (11) 
2. That the parliament had a power to have defeated the 
inheritance : else such a bill had been ineffectual. The com- 
mons acknowledged the hereditary right then subsisting ; and 
the lords did not dispute the power, but merely the propriety 
of an exclusion. However, as the bill took no effect, king 
James the second succeeded to the throne of his ancestors : 
and might have enjoyed it during the remainder of his life, 
but for his own in&tuated conduct, which (with other con- 
curring circumstances) brought on the revolution in 168S. (12) 

The true ground and principle upon which that memora- 
ble event proceeded, was an entirely new case in politics, 
which had never before happened in our history ; the abdi- 
cation of the reigning monarch, and the vacancy of the throne 
thereupon. It was not a defeazance of the right of succes- 
sion, and a new limitation of the crown, by the king and both 
houses of parliament ; it was the act of the nation alone, upon 


(11) The latter part of this conclusion does not seem just; aupposing 
the king alone, and the king with the two houses to have both possessed 
the power of defeating the inheritance; the bill would have be^ clearly 
necessary in a case in which it was known that the king would not exert 
his^ power. 

(12) See in Burnet’s History of his own Times, vol. ii. 200. and 244. 
Ed. Oxon. 1823, an account of the exclurion bills, and the princi|Mil argu- 
ments used for and against the measure. 
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a conviction that there was no king in being. For in a full 
assembly of the lords and commons, met in a convention upon 
the sup[X)sition of this vacancy, both houses ^ came to this 
resolution : that king James the second, having endeavoured 
to subvert the constitution of the kingdom, by breaking the 
original contract between king and people ; and, by the 
advice of jesuits and odier wicked persons, having violated 
‘‘ the fundamental laws ; and having withdrawn himself out 
of this kingdom ; has abdicated the government, and that 
“ the throne Is thereby vacant.” Thus ended at once, by this 
sudden and unexpected vacancy of the throne, the old line of [21' 
succession; which from the conquest had lasted above six 
hundred years, and from the union of the heptarchy in king 
Egbert almost nine hundred. The facts themselves thus 
appealed to, the king’s endeavour tg subvert the constitution 
by breaking the original contract, his violation of the funda- 
mental laws, and his .withdrawing himself out of the king- 
dom, were evident and notorious; and the consequences 
drawn from these facts (namely, that they amounted to an ab- 
dication of the government ; which abdication did not affect 
only the person of the king himself, but also all his heirs, and 
rendered the throne absolutely and completely vacant) it 
belonged to our ancestors to determine. For whenever a 
' question arises between the society at large and any magistrate 
vested with powers originally delegated by that society, it 
must be decided by the voice of the society itself ; there is 
not upon earth any other tribunal to resort to. And that these 
coni^equences were fairly deduced frota these facts, our ances- 
tors have solemnly determined, in a full parliamentary con- 
vention representing the whole society. The reasons upon 
which they decided may be found at largd^ in the parlia- 
mentary proceedings of the times ; and may be matter of 
instructive amusement for us to contemplate, as a specula- 
tive point of history. But care must be taken not to carry 
this inquiry farther, than merely for instruction or amuse- 
ment The idea, that the consciences of posterity were con- 
cerned in the rectitude of their ancestors’ decisions, gave birth 
to those dangerous political l^esies, which so long distracted 
the state, but at length are all happily extinguislied. I there- 


y Com. Journ. 7 Feb. 
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fore rather chiise to consider this gi>eat political measure upon 
the solid footing of authority, than to reason in it’s favour 
from it^s justice, moderation, or expedience: because that 
might imply a right of dissenting or revolting from it, in case 
we should think it to have been unjust, oppressive, or inex- 
pedient. Whereas, our ancestors having most indisputably 
a competent jurisdiction to decide this great and important 
question, and having in fact decided it, it is now become our 

[■ ‘JIS ] duty ht this distance of time to acquiesce in their determina- 
tion, being born under that establishment which was built 
upon this foundation, and obliged by every tie, religious as 
well as civil, to maintain it. 

But, while we rest this fnndamenti^l. transaction, in point 
of authority, upon grounds the least liable to cavil, we are 
bound both in justice and gratitude to add, that it was con- 
ducted with a temper and moderation which naturally arose 
from it's equity ; that, however it might in some respects go 
beyond the letter of our antient laws, (the reason of which 
will more fully appear hereafter*,) it was agreeable to the 
spirit of our constitution, and the rights of human nature ; 
and that though in other points (owing to the peculiar circum- 
stances of things and persons) it was not altogether so perfect 
as might have been wished, yet from thence a new mra com- 
menced, in which the bounds of prerogative and liberty have 
been better defined, the principles of government more tho- 
roughly examined and understood, and the rights of the sub- 
ject more explicitly guarded, by legal provisions, than in any 
other period of the English history. In particular it is worthy 
observation that the convention, in this their judgment, 
avoided with §reat wisdom the wild extremes into which the 
visionary theories of some zealous republicans would have led 
them. They held that this misconduct of king James 
amounted to an mdeavour to subvert the constitution ; and 
not to an actual subversion, or total dissolution, of the govern- 
mejit, according to the principles of Mr. Locke®: which 
would have reduced the society almost to a state of nature ; 
would have levelled all distinctions of honour, rank, offices, 
and property*; would have annihilated the sovereign po\rer, 


^ See chap. 7. 


^ On Gov. p.2.^.19. 
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and in consequence have repealed ail positive laws ; and would 
have left the people at liberty to have erected a new system of 
state upon a new foundation of polity. They therefore very 
prudently voted it to amount to no more than an abdication 
of the government, and a consequent vacancy of (he throne ; 
whereby the government was allowed to subsist, though the f 21 
executive magistrate w^as gone, and the kingly office to re- 
main, though king James was no longer kingi*. And tlius 
the constitution was kept entire ; wiiich upon every sound 
principle of government must otherwise have fallen to pieces, 
had so principal and constituent a part ns the royal, authority 
l>een abolished, or even suspended. (13) 

This single jiostiilatum, the \aeancy of the throne, being 
once established, the rest that was then done followed almost 
of course. For, if the throne be at any time vacant ; (which 
may liappen by other means besides that oi‘ abdication ; as ii* 
all the blood royal should fail, without any successor appointed 
by {laiiiainent;) if, I say, a vacancy by any means whatsoever 
should happen, the right of disposing of tins vacancy seems 
naturally to result to the lords and commons, the trustees 
and representatives of the nation. For there are no other 
hands in. which it can so jjroperly be entrusted ; and there is 
a necessity of it’s beinir intrusted somewhere, else the whole 
frame of government must be dissolved and perish. The 

^ Law of forfeit, J18, 11.9, 

(15) In Mr. Anios’b new edition of Fortescue are printed from a MS. 
in the Pepysian library belonging to Magdalen library, the grounds which 
Lord Nottingham had prepared for the protest in the Lords against a con- 
currence with the vote of the Commons that the throne was vacant. They 
embrace the sani of the arguments on that side, and do not admit in mere 
reasoning of an easy answer. They are the following: 1st, Because though 
the king can resign his crown by consent of parliament, yet neither the 
, parliament nor the whole people of England have authority to depose him 
without his own consent ; the king being supreme, and therefore there can 
be no superior to him. 2d, Or if the parliament could depose him, yet 
the monarchy of England iH hereditary by the fundamental constitution of 
this government, and has been often declared by parliament to be so. 

5d, No act of the king alone can abrogate the right of his heirs without 
act of parliament, and therefore the throne cannot be now vacant. 4th, The 
consequence of thb vote is, that the monarchy is elective ; winch is contrary 
to the original constitution of the government, and destructive of itr, and 
the peace and welfare of the nation. 

VOL. I. . Q 
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lord$ and commons liaving thermae detenmned this main 
fundamental article, that there was a vacancy of the throne, 
they proceeded to fill up that vacancy in such manner as they 
judg^ the most proj^r. And this was done by their declar- 
ation of February 1688®, in the following manner ; that 

‘‘ William and Mary, prince and princess of Orange, be, 

^ and be declared king and queen, to hold the crown and 

‘‘ royal dignity during their lives, and the life of the survivor 
of them ; and that the sole and full exercise of the regal 
power be only in, and executed by, the said prince of 
‘‘ Orange, in the names of the said prince and princess, 
during their joint lives : and after their deceases the said 
crown and royal dignity to be to the'‘ heirs of the body of 
“ the said princess; and for default of such issue to the 
‘‘ princess Anne of Denmark and the heirs of her body ; and 
‘‘ for default of such issue to the heirs of the body of the said 
‘‘ prince of Orange.” 

[ 215 ] Perhaps, upon the principles before established, the con- 
vention might (if they pleased) have vested the regal dignity 
in a family entirely new, and strangers to the royal blood ; 
but they were too well acquainted with the benefits of here- 
ditary succession, and the influence which it has by custom 
over the minds of the people, to depart any farther from the 
antient line than temporary necessity and self-preservation 
required. They therefore settled the crown, first on king 
William and queen Mary, king James's eldest daughter, for 
their joint lives t then on the survivor of them ; and then on 
the issue of queen Mary : upon failure of such issue, it was 
limited to the princess Anne, king James’s second daughter, 
and her issue ; and, lastly, on failure of that to the issue of 
king William, who was the grandson of Charles the first, and 
nephew as well as son-in-law of king James the second, being 
the son of Mary his eldest sister. This settlement included 
all the protestant posterity of king Charles I. except such other 
issue as king James might at anytime have, which was totally 
omitted, through fear of a pcqpish succession. And this order 
of succession took ^^t acccu’din^y. 

• These three princes therefore^ king Williafn, queen Jl&ry, 
queen Anne, did not take the crown by hereditary i^t 

Com. Journ.l^Feb. 1688 . 
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or descent^ but by way of donation or purchase^ as the lawyers 
call it ; by which they mean any method rf acquiring an 
estate otherwise than by descent. The new settlement did 
not merely consist an excluding king James^ and the person 
pretended to be prince of Wales, and then suflerii^ the 
crown to descend in the pld hereditary channel : for the usual 
course of descent was in some instances broken through ; 
and yet the convention still kept it in their eye, and paid a 
greats though not total, regard to it. Let us see how the 
succession would have stood, if no abdication had happened, 
and king James had left no other issue than his two daugh- 
ters queen Mary and queen Anne. It would have stood 
thus : queen Mary and her issue ; queen Anne and her issue ; 
king William and his issue. But we may remember, that 
queen Mary was only nominally queen, jointly with her hus- 
band king William, who alone had the regal power ; and 
king William was personally preferred to queen Anne, though 
his issue was postponed to hers. Clearly therefore these 
princes were successively in possession of the crown by a title 
different from the usual course of descent. 

It was towards the end of king William’s reign, when all 
hopes of any surviving issue from any of these princes died 
with the duke of Gloucester, that the king and parliament 
thought it necessary again to exert their power of limiting 
and appointing the succession, in order to prevent another 
vacancy of the throne ; which must have ensued upon their 
deaths, as no farther provision was made at the revolution, 
than for the issue of queen Mary, queen Anne, and king 
William. The parliament had previously by the statute of 
1 W.& M. st.2. C.2. enacted, that every person who should 
be reconciled to, or hold communion with, the see of Rome, 
should profess* the popish religion, or should marry a papist, 
should be excluded and be for ever incapable to inherit, po^ 
sess, or enjoy the crown ; and that in such case the people 
should be absolved from their allegiance, and the crown 
should descend to such persons, being protestants, as would 
have inherited the same, in case the person so reconciled, 
hdlding communion, professing, or marrying^ were naturally 
dead. To act crnisistendy wkh diemselveB, 'mi at 

the same time pay as much r^ard to the old heredliaiy line 

o 2 
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as tlieu' former resolutions would adnlSt, they turned their eyes 
on the princess Sophia, clertress and dutchess dowager ot 
Hanover, the most accomplished princess of her age**. For, 
upon the impending extinction of the protestant jK>sterity oi 
Charles the first, the old law of regal descent directed them 
to recur to the descendants of James the first ; and the prin- 
cess (Sophia, being the youngest daughter of Elizabeth queen 
[217] of Bohemia, who was the daughter of Janies the first, was 
ihe nearest of the antient blood royal, who w'as not incapa- 
citated by professing tlie popish religion. On her, therelbre, 
and the heirs of her body, being protestaiits, the remainder 
ol' the crown, expectant on the death of king William am! 
queen Amie w'ithout issue, was settled by statute 12& 13 
W.III. C.2. And at the same time it was enacted, that who- 
soever should hereafter come to the possession of the crown 
should join in the coininuniou of tlie church of Engiaiul as by 
law establisljed. 


This is the lust limitation of the crown that has been made 
by parliament : and these several actual limitations, from the 
time of Henry 1\". to the present, do clearly prove the power 
of the king and parliament to iiew-model or alter the suc- 
cession. And indeed it is now again made highly penal to 
dispute it: for by ihe statute 6 Ann. c. 7. it is enacted, that if 
any person maliciously, advisedly, and directly, shall maintain, 
by writing or printing, that the kings of this realm with the 
authority of parliament are not able to make laws to bind the 
crown and the descent tJiei eof, he shall be guilty of high trea- 
son ; or if he maintains the same by only preaching, teach- 
ing, or advised sj)cakii]g, he shall incur the penalties of a 
'praemunire. 


The princess Sophia dying before queen Anne, the inherit- 
ance thus limited descended on her son and heir king George 
the first ; and, having on the death of the queen taken effect 
in his person, from him it descended to his late majesty king 
George the second ; and from him to his grandson and heir, 
our present gracious sovereign, king George the third. 

^ Suidford in his genealogical hinoiy, Bohemia, sa>8, the first was rcjnited the 
published .(i. D. 1677, speakiog (page tiaosi learned, the second the greatest 
the princesses Elizaheftb, Louisa, ardbt, and the last one of the most ap- 
and Sophia. danghUi^ of tht queen of complkltcd ladies In Europe 
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I ltNCE il is eiiNV to ftWiect, that the title to the crown is at 
present hereditary, though not quite so absolutely hereditary 
as formerly; and the common stock or ancestor, from whom 
the descent must be derived, is also different. Formerlv the 
common stock vns Egbert : then VVilliani the conqueror: 


afterwards in Janies tlu* tirst’s 


lime the tw») connnosi slocks 


united, and so continued tiii the vacanev of the llirone in 
1688 : now it is the princess Sophia, in whom the inheritance 
was vested by tlie hew king aiid parliament. Formerly the 
descent vvas absolute, and the crown went to llie next heir 
without any restriction: hut now, upon tlie new settlement, 
the inheritance is coTiditional ; being limited to such heirs 
only, of the body of the princess Sophia, as are protestnnt 
members of the church of England, and are married to none 
but protestants. 



And in this due meilium coii'Nists, I apprelicnd, the true 
constitutional notion of the right of succession to the imperial 
crown of these kingdoms. IJie extremes between which it - 
steers, are each of them ecjually destrhelive of those ends for 
which societies were formed and are kept on foot. Wlicrc 
the magistrate, upon every succession, is elected by the peo- 
ple, and may by the express provision of the laws be deposed 
(if not punished) by his subjects, this may sound like the per- 
fection of liberty, and look well enough when delineated on 
paper ; but in practice w'ill be ever productive of tumult, con- 
tention, and anarchy. And, on the other hand, divine inde- 
feasible hereditary right, when coupled with the doctrine of 
unlimited passive obedience, is surely of all constitutions the 
most thoroughly slavish and dreadful. Bui when such an 
hereditary right, as our laws have created and vested in the 
royal stock, is closely iuterw^oven with those liberties, which, 
we have seen in a former chapter, are equally the inheritance 
of the subject ; this union will form a constitution, in theory 
the most beautfTul of any, in practice the most approved, and, 

I trust, in duration the most permanent. It was the duty of 
an expounder of our laws to lay this constitution before the 
student in it’s true and genuine light : it is the duty of every 
irood Englishman to understand, to revere, to defend it. 
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CHAPTER THE FOURTH. 

OF THE KING^S ROYAL FAMILY. 

^HE first and most considerable branch of the king’s 
royal family, regarded by the laws of England, is the 
queen. 

The queen of England is either queen regenU queen 
consorty or queen dcnsoager. The queen regent^ regnanty or 
swereigriy is she who holds the crown in lier own right ; as 
the first (and perhaps the second) queen Mary, queen Eliza- 
beth, and queen Aniie ; and such a one has the same powers, 
prerogatives, rights, dignities, and duties, as if she had been 
a king. This was observed in the entrance of the last chap- 
ter, and is expressly declared by statute 1 Mar. I. st. 3. c. 1. 
But the queen consort is the wife of the reigning king ; and 
she, by virtue of her marriage, is participant of divers pre- 
rogatives above other women ^ 

i 220 ] And, first, she is a public person exempt and distinct 
from the king ; and not, like other married women, so closely 
connected as to have lost all legal or separate existence so lon^ 
as the marriage continues. For the queen is of ability to pur- 
chfuse lands, and to convey them, to make leases, to grant 
copyholds, and do other acts of ownership, without the con- 
currence of her lord ; which no other married ^man can do ^ ; 
a privilege as old as the Saxon sera She is also capable 
of taking a grant from the king, which no other wife is from 
her husband; and in this particular she agrees with the 
jlt^gt^Oy or piissima rggina crnijim divi imperatoris of the 

■ Finch. L. 86. *■ Seld. Jan. AngL 1 . 42. 

“ 4 R«p. 23. 
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Roman laws; who, according to Justinian was equally 
capable of making a grant to, and rec^ving one from, the 
^peror. The queen, of England hath separate courts and ' 
ofBcers distinct from the king\s, not only in matters of cere- 
mony, but even of law ; and her attorney and solicitor general 
are entitled to a place within tlie bar of his majesty’s courts, 
together with the king’s counsel e. She may likewise sue and 
be sued alone, without joining her husband. She may also 
have a separate property in goods as well as lands, and has a 
right to dispose of them by will. In short, she is in all legal 
proceedings looked upon as a feme sole, and not as a feme 
covert ; as a single, not as a married woman For which 
the reason given by sir Edward Coke is this': because the 
wisdom of the common law would not have the king (whose 
continual care and study is for the public, and circa aj'dua 
regni) to be troubled and disquieted on account of his wife’s 
domestic affairs ; and therefore it vests in the tjueen a power 
of transactii)g her own concerns, without the intervention of 
the king, as if she was an unmarried woman. 

The queen hath also many exemptions, and minute prero- 
gatives. For instance : she pays no toll g ; nor is she liable 
to any amercement in any court h. But in general, unless 
where the law has expressly declared her exempted, she is [ 
upon the same footing with other subjects ; being to all intents 
and purposes the king’s subject, and not his equal ; in like 
manner as, in the imperial law, Augusta legibus solutd 
“ non est^r 

The queen hath also some pecuniary advantages which 
form her a distinct revenue: as, in the first place, she is 
mtitled to an antient perquisite called queen-gold, or aurum 
regime ; which is a royal revenue, belonging to eveiy queen 

consort during her marriage with the king, and due from 

every person who hath made a voluntary offering or fine to 
the king amounting to ten marks or upwards, for and in 
consideration of any privileges, grants, licences, pardons, or 
other matter of royal favour conferred upon him by the king : 

^ Cod. 5. 16. 26. * * Co. Litt. 133. 

* Seld. tit. hon, 1. 6. 7. * ^ Finch. L. 185. 

^ Finch. L. 86. Co. Litt. 1.33. ’ JF7*» L 3. 31. 
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and it is due in the proportion ot“ one-tenth part more, over 
and above the entire offering or fine made to the king ; and 
becomes an actual debt of’ record to the queen’s majesty by 
the mere recording of the fine ( 1 ) As, if an hundred marks 
of silver be given to the king for liberty to take in mortmain, or 
to ' have a fair, market, park, clmse, or free- warren : there 
the queen is entitled to ten marks in silver, or (what was 
formerly an ecjuivalcnt denomination) to one mark in gold, 
by the name of (pieen gold, or annim rpghuw Ihit no such 
[>aynient is due for any aids or subsidies granted to the king 
in parliament or convocation ; nor I’or fines imposed by 
courts on offenders, against their will ; nor lor voluntary 
presents to the king, without any consideration moving from 
iiim to tlie subject ; nor for any sale or contract whereby the 
present revenues or poss(‘ssions of the crown are granted away 
or diminished 


1 HK originiil revenue of* our antient (jueeus, before and 
soon after tiie coiKjuest, seems to have consisted in certain 
reservations or rents out of the demesne lands of the crown, 
[ ^22 ] which were expressly appropriated to her majesty, distinct 
from the king. It is frequent in domesday book, after speci- 
fying the rent due to the crown, to add likew ise the quantity 
of gold or other tenders reserved to the queen These were 
frequently appropriated to particular purposes : to buy wool 
for her majesty’s use to purchase oil for her lamps p, or to 
furnish her attire from head to foot**, which w’as frequently 


I ryn. Aar, Jic^. '2. ^ Cuiisn covAuncmdi Imam reginae, 

• 1 2 Rep, 21. 4 Inst. .‘J58. Domosd. ibid 

Ibid, i ryii. 6’. lUndox, lust. exch. Civitas LunUuu, Vro oleo ad lamp- 

ad. rvginae, {Mag. rot, pip, temp. 

’ Bedifordsetir Matter. LeUone tedd. Hen. II, ibid ) 
pei annum xAi ad opus t'Cgi- ' Vicecomcs liiTkescirc, xvi 1. pro cap- 

nae n uncias aurt. Ilerc/ordsarc. pa regmae. ^Mag. rot. pip, 19.— 

hi tenet <Jc. consuctud. ut praeposilus 22 Hen. II. ibid.) CivUas Lund, cor- 
maneni venhnte domma sua [regim) in dubanario regmae^' s. {Mag. rot. 
maturf praesentaret ei xviu oras denar. 2 Hen. II. Madox hist. exch. 419.) 
i,t csset ipsa heto ammo. Pryn, Ap- 
pend. to Aur. Reg. 2, 9. 


(l) Lord Lyttleton enterb at some length into this subject of fines to the 
king as one considerable source of the ro}al revenue in the early periods 
of our Anglo-Norman history, apd cites from Madox a \Ui.t number of in- 
stances, some indeed ludicrous, hut all scandalous and tyrannical, in which' 
lines wi’ie paid. Jlcun IL btK»k 2. 
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very costly, as one single robe in the fifth year of Henry II* 
stood the city of London in upwards of fourscore pounds 
A practice somewhat similar to that of the eastern countries, 
Avhere whole cities and provinces were specifically assigned 
to purchase particular parts of the queen^s apparel *. And, 
for a farther addition to her income, this duty of queen-goW 
is supposed to have been originally granted ; those matters oP 
grace and favour, out of which it arose, being frequently 
obtained from the crown by the powerful intercession of the 
queen. There are traces of it’s payments, though obscure 
ones, in the book "of doiiiesday and in the great pipe-roll of 
Henry the first In the reign of Henry the second the 
manner of collecting it appears to have been well understood, 
and it forms a distinct head in the antient dialogue of the 
exchequer “ written in the time of that prince, and usually 

attributed to Gervase of Tilburv. From that time downwards 

«/ 

it was regularly claimed and enjoyed by all the queen con- 
sorts of England till the death of Henry VIII. ; though after 
the accession of the Tudor family the collecting of it seems 
to have been much neglected : and, there being no queen 
consorts afterwards till the accession of James I., a period of 
near sixty years, it’s very nature and quantity became then a 
matter of doubt : and being referred by the king to the chief 
justices and chief baron, their report of it was so very unfa- 
vourable '"j that his consort queen Anne (though she claimed 
it) yet never thought proper to exact it. In 1635, 1 1 Car. I., 
a time fertile of expedients for raising money upon dormant 
precedents in our old records, (of which ship-money was a 
fatal instance,) the king, at the petition of his queen, Henrietta 
Maria, issued out his writ for levying it ; but afterwards 
f)urchased it of his consort at the price of ten thousand pounds ; 
finding it, perhaps, too trifling and troublesome to levy. And 
when afterwards, at the restoration, by the abolition of the 


Pro roba ad opus reginae guater 
rx U 4* vi s. viii d* {Mag, rot, 5 Hen,II, 
ibid, 250.) 

* S<dere aiunt barbaros reges Persarum 
ac Syforum uxoribus ewUates attrtbu'" 
erCi hoc modo ; haec civUas mulicri redi^ 
micuiuni praebeatf haec in collunit haec 
in crineSf ^c, {Ctc, Verrenit lib* 3, 
rap, 3S.) 


^ See Madox Jhsceptat, 

Pryn. jiur, Reg* Append. 5, 

“ lib, 2. c. 2S. 

^ Mr.Prynne, with some appearance 
of reason, insinuates, that their re.- 
searches were very superficial, {jiur, 
Rcg.l^S,) 

^ lORym. Foed* 721. 
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ittililgiy md time iiai, were iconsequetit upon 

remained of diis revenue was 

reduced to almost nodung at all» in vain did Mr. Prynne, hy 

a treatise which does honour to his abilities as a painful and 

judicious antiquary, endeavour to excite queen Catherine to 

revive this antiquated claim. 

• ^ 

Akother antient perquisite belonging to the queen con* 
sort, mentioned by all our old writers ; and therefore only 
worthy notice, is this ; that on the taking of a whale on the 
coasts, which is a royal fish, it shall be divided between the 
kuig and queen ; tlie head only being the king’s property, and 
the tail of it the queen’s. “ De sturgione vero ita ohservatw'^ 
“ juod rex ilium habehit integrum propter smm prmlegium ; 
de halena vero snffkit secundum guosdam, si rex inde haJbuerit 
caput^ et regina caudamJ* The reason of this whimsical 
division, as assigned by our ancient records \ was to furnish 
the queen’s wardrobe with wlialebone. (2) 

But further : though the queen is in all respects a subject, 
yet, in point of the security of her life and person, she is put 
on the same footing with the king. It is equally treason (by 
the statute 25 Edw.IIL) to compass or imagine the death of 
[ 224 ] our lady the king’s companion, as of the king himself : and 
to violate, or defile the queen consort, amounts to the same 
high crime ; as well in the person eommitting the fact, as in 
the queen herself, if consenting. A law of Henry the^ eighth 
made it treason also for any woman, who was not a virgin, 
to many the king without informing him thereof : but this 
kw was soon after repeakd, it trespassing too strongly, as 
well on natural justice, as female modesty. If however the 
queen be accu^ of any species of treason, she shall (whether 
ooBsort or dowager) be tried by the peers of parliament, as 
queen Ann Boleyn was in 28 Hen. VIII. 


X Bractoo, 1 . 3. c. 3. 


Flet 1 . 1. c. 45 & 46. 

I - 


Britton, C.17. 


y P1711. Jur, Iteg.1^7. 

* Stat. SSHen.VIII. c.21. 


(2) The reason is more whimsicftl than the division, for the whalebone 
lies entirely in the head. Mr. Christianas note. 
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The husband of a quadn regnant^ as prmm'Gcmige of 
Denmark was to queen Anne, is her subject; fuod may be 
guilty of high treason against her: but, in the instance of 
conjugal infidelity, he is not subjected to the same penal re* 
strictions. For which the reason seems to be, that if a quemi 
consort is unfaithful to the royal bed, this may debase or bas- 
tardize the heirs to the crown ; but no such danger can be con- 
sequent on the infidelity of the husband to a queen regnant* 

A QUEEN dQwager is the widow of the king, and as such 
enjoys most of the privileges belonging to her as queen con- 
sort. But it is not high treason to conspire her death, or to 
violate her chastity, for the same reason as was before 
alleged, because the succession to the crown is not tliereby 
endangered. Yet still, pro ddgnitate regaliy no man can marry 
a queen dowager without special licence from the king, on 
pain of forfeiting his lands and goods. This sir Edward 
Coke a tells us was enacted in" parliament in 6 Hen. VI,, 
though the statute be not in print. But she though an alien 
bom, shall still be entitled to dower after the king’s demise, 
which no other alien is^, (3) A queen dowager, when mar- 
ried again to a subject, doth not lose her regal dignity, as 
peeresses dowager do their peerage when they marry com- 
moners. For Catherine, queen dowager of Henry V., though 
she married a private gentleman, Owen ap Meredith ap 
Theodore, commonly called Owen Tudor ; yet, by the name [ 225 
of Catherine queen of England, maintained an action against 
the bishop of Carlisle. And so, the queen dowager of Navarre 
marrying with Edmond earl of Lancaster, brother to king 
Edward the first, maintained an action of dower (after the 
death of her second husband) by the name of queen of 
Navarre 

The prince of Wales, or heir apparent to the crown, and 
also his royal consort, and the princess royal, or eldest daqgh- 
ter of the king, are likewise peculiarly regaided by the laws. 

^ 2 Inst. 1 8. Biley ’s PUc. Parl.72. ^ 2 Inst. 50. 

Co. Liu. SI . 


<3) SeeVol.lI. p.l3l. n.8. 
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For by statute 25 Eel w. HI. to compass or conspire the 
death of the former, or to violate the chastity of either of the 
latter, are as much high treason as to conspire the death of 
the king, or violate the chastity of the queen. And this upon 
the same reason as was before given ; because the prince of 
Wales is next in succession to the crown, and to violate his 
wife might taint the blood royal with bastardy : and the eldest 
daughter of the king is also alone inheritable to the crown, on 
failure ol‘ issue male, and therefore more respected by the laws 
than any of her younger sisters (4), insomuch that upon this, 
united with other (foedal) principles, while our military tenures 
were in force, the king might levy an aid fer marrying his 
eldest daughter, and her only. The heir apparent to the 
crown is usually made prince of Wales and earl of Chester, 
by special creation and investiture ; but being the king’s 
eldest son, he is by inheritance duke of Cornwall without 
any new creation (5) 

The rest of tlic royal family may be considered in two 
different lights, according to the different senses in which the 
term, rotjal Janiily^ is used. The larger sense includes all 
those, who are by any possibility inheritable to the crown. 
Such, before the revolution, were all the descendants of 
William the conqueror ; who had branched into an amazing 
extent, by intermarriages with the antient nobility. Since 
the revolution and act of settlement, it means the protestant 
issue of the princess Sophia; now comparatively few in num- 
ber, but which in process of time may possibly be as largely 

** 8 Rep. 1 . Seld. tit. of hon. 2. J. 


(4) The author’s meaning would have been more clear if the expression 
were “ inheritable alone,” instead of “ alone inheritable all that is in- 
tended is that the eldest sister succeeds alone, and that the younger sisters 
do not take with her in coparcenary; but they succeed in turns after her, 
if the dies without issue. As to the reason commonly assigned for the 
distinction made in respect of the eldest daughter of the king, see Vol.IV. 

IP* 8 ^ • Tl« 

(5) This is a peculiar kind of inheritance, confined indeed to the single 
instance, and created by act of parliament. The king’s eldest son and 
heir apparent is duke of Cornwall by inheritance, but only for the life of 
his father ; for the death of the king, which casts the crown on him, take^ 
the duchy out of him, and vests it in his eldest son and heir apparent. 
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ilifiused. Tlie more confiiieil sense includes only those, wlio 
are wifhin a certain degree of propinquity to the reigning 
prince, and to wlioin therefore tiie law pays an extraordinary 
regard and respect : but, after that degree is past, tliey fall 
into the rank of ordinary subjects, and are seldom considered 
any farther, unless called to the succession upon faihira of the 
nearer lines. For, though collateral consanguinity is regarded 
indefinitely, with respect to inheritance or succession, yet it 
is, and can only be regarded within some certain limits in any 
other respect, by the natural constitution of things and the 
dictates of positive law^ 


The younger sons and daughters of the king, and other 
branches of the royal iamily, who arc not in the immediate 
line of succession, were therefore little farther regarded by the 
ant lent law, than to give them to a certain degree precedence 
before all peers and public officers, as well ecclesiastical as 
temporal. This is done by the statute .‘11 Hen. VIII. c. 10. 
which enacts, that no person, except the king’s children, 
shall presume to sit or have place at the side of the cloth of 
estate in the parliament chamber; and that certain great 
officers therein named shall have precedence above all dukes, 
except only such as shall happen to be the king’s son, bro- 
ther, uncle, nephew (which sir Edward Coke*^ explains to 
signify grandson or 7iej}os)^ or brother's or sister’s son. There- 
tbre, after these degrees are past, peers or others of the blood 
royal are entitled to no [)lace or precedence except what 
belongs to them by their personal rank or dignity. Which 
made sir Edward Walker complain that by the hasty crea- 
tion of prince Rupert to be duke of Cumberland, and of the 
earl of Lennox to be duke of that name, previous to the crea- 
tion of king Charles’s second son, James, to be duke of York, 
it might happen that their grandsons would have precedence 
of the grandsons of the duke of York. 


Indeed, under the description of the king’s children his 
grandsms are held to be included, without having recourse to 
sir Edward Coke’s interpretation of iiephem : and therefore [ 225 
when his late majesty king George II. created his grandson 

* See etway on coUateral consanguinity, ^ 4 Inst. 362. 

in Law>tracts, 4to. Oron. 1771. ® Tracts, p. 301. ^ 
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Edward) the tecmtd son of Frederick prince of Wales deceased, 
duke of Y<»rk, iind referred it to the house of lords to settle 
bit place and precedence, thejr certified^ that he oug^t to have 
place next to the late duke of Cumberland, the tlien king’s 
youngest son; and that be might have a seat on the left hand 
of the doth of estate. But when, on the accession of his 
present majesty, those royal personages ceased to take place 
as the children, and ranked only as the brother and uncle^ of 
the king, they also left their seats on the side of the cloth of 
estete : so that when the duke of Gloucester, his majesty’s 
second brother, took his seat in the house of peers he was 
placed on the upper end of tlie earls’ bench (on which the 
dukes usually sit) next to his royal highness the duke of York. 
And in 1718, upon a question referred to all the judges by 
king Gea 1., it was resolved by the opinion of ten against the 
other two, that the education and care of all the king’s grand* 
children while minors, did belong of right to his majesty as 
king of this realm, even during their father’s life^. (16) But 
they all agreed, that the care and approbation of their mar- 
riages, when grown up, belonged to the king their grand- 
father. And the judges have more recently concurred in 
opinion ^ that this care and approbation extend also to the 
presumptive heir of the crown ; thou^ to what other branches 
of the royal family the same did extend they did not find 
predsely determined. The most frequent instances of the 
crown’s interposition go no farther than nephews and nieces’” ; 

[ 226* ] but examples are not wanting of it’s reaching to more distant 
collaterals". And the statute 6 Henry VI., before mentioned, 


^ Jjardirjowm, 24 Apr. 17SO. 

'Ibid. 10 Jan. 1765. 

Forteac. Al. 401—440. 

' Lorda* Joorn. 28 Feb. 1772. 

See (besides the instances cited in 
Fortescue Aland) for brothers and nsters; 
under king Edward III., 4 Rym. 392. 
403. 411. 501. 508. 512. 549. 683: — 
under HantyV., aRytti 710^711. 741: 
— sunder EdwardlV., 1 1 Rym. 564, 565. 
’5^,601: — undarHenryVIII. ISRym. 


249. 423 : — under Edw. VL, 7 St. Tr. 
3. 8. For nephews and twees; under 
Henry III., 1 Rym. 852: — under Ed- 
ward I., 2 Rym. 489 : — under Edward 
III., 5 Rym. 561 : — under RiebardI 1. 
7 Rym. 264:— under Richard HI., 
12 Rym. 232. 244 ; — under Henry 
VIII., 15 Rym. 26. 31. 

“ To great nieces ; under Edward II., 
3 Rym. 575. 644. TojfSra^ oHuins; un- 
der Edward III., 5Bym. 177. To second 


(6) A fall re^rt of the arguments of the judges as well of themi^dfity 
as of the two dissentients, is given in Hargr. St. Tr. vol, xi. p, 295. 
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which prohibits the marriage of a queen dowager without the 
consent of the king, assigns this reason for it ; because the 
disparagement of the queen shall give greater comfiut and 
example to other ladies of estate, who are of the blood 
royal^ more lightly to disparage themselves TberefiMre 
by the statute 28 Hen. VIII. c. 18. (repealed, among other 
statutes of treasons, by 1 Edw. VI, c.l2.) it was made high 
treason for any man to contract marriage with the king’s 
children or reputed children, his sisters or aunts cx parte 
paternd^ or tlie children of his brethren or sisters ; being ex- 
actly the same degrees, to which precedence is allowed by the 
statute 31 Hen. VIII. before mentioned. And now, by sta- 
tute 12 Geo.III. c. 1 1. no descendant of the body of king 
Gteorge II. (other than the issue of princesses married into 
foreign families) is capable of contracting matrimony, without 
the previous consent of the king signified under the great 
seal ; and any marriage contracted without such consent is 
void. Provided, that such of the said descendants, as are 
above the age of twenty-five, may after a twelvemontli’s 
notice, given to the kin^s privy council, contract and so- 
lemnize marriage without the consent of the crown ; unless 
both houses of parliament shall, before the expiration of the 
said year, expressly declare their disapprobation of such in- 
tend^ marriage. And all persons solemnizing, assisting, or 
being present at any such prohibited marriage, shall incur 
the penalties of the statute of praemumre. 

and cotonu ; under Edward III., belli, Camd. Ann. A. D. ISSC. To 
5 Rym. 7S9 : — under Richard 1T«, fourih eoutvu ; under Henry Til., le 
7 Rym. 225; — under Henry VI., Rym. 329. . To the Mood royo/ in g/s* 
lORym. 322; — under H^nry VII., neral ; under Richard II., 7Ryin.787. 
12 Rym. 529: — under queen £Uza> ^ Ril. plac. pari. 572. 



24 ! 7 ' 


q'HE RIGHTS^ 


Rook I. 


CHAPTER THE FIFTH. 

OF THE COUNCILS BELONGING TO 

THE KING. 


tliird of view, in whicli we are to consider the 

king, is with regard to his councils* For, in order to 
assist him in the discliarge of Jiis duties, the maintenance of 
his dignity, and the exertion of his prerogative, the law hath 
assigned him a diversity of councils to advise with. 

1. The first of these is the higli court of parliament, 
whereof we have already treated at large. 

2. Secondly, the peers of tlie realm are by their birth 
hereditary counsellors of the crown, and may be called to- 
gether by the king to impart their advice in all matters of 
importance to the realm, either in time of parliament, or, 
which hath been their principal use, when tliere is no par- 
liament in being*. Accordingly Bracton**, speaking of the 
nobility of his time, says they might probably be called 
** cofisules^ a consulendo ; reges cnim tales sibi associant ad co 7 i^ 

tulendumr And in our law-books'^ it is laid down, that 
peers are created for two reasons : 1. Ad consulenduniy 2. Ad 
defendendum^ regcm : on which account the law gives them 
certain great and high privileges : such as freedom from 
arrest, even when no parliament is sitting : because it 
intends, that they are always assisting the king with their 
counsel for the commonwealth, or keeping the realm in safety 
by their prowess and valour. 

* Co. Littaio. «7lUp. 34. 9 Rep. 49. l2Rep.96. 

“Ll.c. 8. ** 
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Inutakcss of convmbkms of the peers, to advise tihe kmg, 
hove been in former times v^y frequent ; diou^ now &Sen 
into disuse, \yy reason of the more regular meedngs of par^ 
liameiit* Sir £dward Coke^ gives its an extract of a record, 
5 Hen. IV., conoemiiig an exchange of lands between the 
king and the earl of Northumberland, wherein the value of 
each was agreed to be settled by advice of parliament (if any 
should be called before the feast of saint Lucia), or otherwise 
by advice of the grand council of peers which the king pro- 
mises to assemble before the said feast, in case no parliament 
shall be called. Many other instances of this kind of meeting 
are to be found under our antient kings : though the formal 
metliod of convoking them had been so long left otF, diaS 
when king Charles I. in 164^0, issued out writs under the 
great seal to call a great council of all the peers of England to 
meet and attend his majesty at York, previous to the meeting 
of the long parliament, the earl of Clarendon^ mentiona k 
as a new invention, not before heard of; tliaC is, ks be ex- 
plains himseli^ so old, that it had not been practised in somo 
hundreds of years. But, though there had not so long be- 
fore been an instance, nor has there been any since, of as- 
sembling them in so solemn a manner, yet in cases of emer- 
gency, our princes have at several times tliought proper to 
call for and consult as many of the nobility as could easily be 
got together: as was particularly the case with king James 
the second, after the' landing of the prince of Orange ; and 
with the prince of Orange himself, before he called that 
convention parliament, which afterwards ccdled him to the 
throne. 

Besides this general meeting, it is usually looked upon to 
be the right of each particular peer of the realm to demand 
an audience of the king, and to lay before him, with decency 
and respect, such matters as he shall judge of importance to 
the public weal. And therefore, in the reign of Edward !!♦, 
it was made an article of impeachment in parlimnant agamst 
the two Hugh Spencers, father and son, for which they were 
banished the kingdom, ‘‘ that they by their evil covin Would 

not sufter the great men of the realm, the king’s good coun- 


Co. Liitt. 1 10. 


^ Hbt> b.e 
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seiiors, to speak with, or come near the king, or to give 
** him good counceU, or that the king might speak with them ; 

but only in the presence or hearing of the said Hugh the 
** father and Hugh the son, or one of them, and at their 
will, and according to such things as pleased them 

S. A THIRD council belonging to the king are, according 
to sir Edward Coke % his judges of the courts of law, for law 
matters. And this appears frequently" in our statutes, par- 
ticularly 14* Edw. III. C.5. and in other books of law. So 
that when the king’s council is mentioned generally, it must 
be defined, particularized, and understood, seamdum mihjectam 
mata iam : and, if the subject be of a legal nature, then by 
the kinff’s council is understood his council for matters of law; 

o 

namely, his judges. Therefore when by statute 1 6 Ric. II. c. 5. 
it was made a high offence to import into this kingdom any 
papal bulls, or other processes from Rome; and it was 
enacted, that the offenders should be attached by their bodies, 
and brought before the king and his council to answer for 
such offence ; here, by the expression of the king’s council^ 
w^ere understood the king’s judges of his courts of justice, the 
subject matter being legal : this being tlic general way of 
interpreting the word counctL ( 1 ) 

^ 4 lust. 53. j, 3 Inst. 125. 

^ 1 lust. 110. 


(l) The passage referred to in the 3 Inst., is no authority for the inter- 
pretation given to the word council, in the statute of Richard; for it is a 
comftieut on the statuteofPr4Eniunire27E. J. st.l.c.l., where the word seems 
used in the same sense as in the firs»t-mentioned statute, and in which Lord 
Coke states that it cannot mean the Judges. The truth is, I believe, that 
the council here mentioned was a court of very extensive equitable juris- 
diction, both in civil and criminal matters, the fountain from which, in 
process of time, the Courts of Chancery and Star Chamber were derived. 
Its history h^ never been satisfactorily traced, nor its jurisdiction and func- 
tions clearly distinguished from those of the council of the peers, or the 
great council in parliament. Perhaps it is too late to expect that this can 
ever be now done so as to free the subject from all doubts ; but I have 
reason to hope that veiy great light will be thrown upon it, and therein 
upon the origin of ail equitable jurisdiction in this country, by a gentleman 
who is devoting himself to the legal antiquities of the country with an in- 
dustry and intelligence that promise to overcome great difficulties. 
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4. But die principal* council belonging to the king is his 
privy council, which is generally called, by way of eminence, , 
tJie council. And this, according to sir Edward Coke’s de- 
scription of it, is a most noble, honourable, and reverend 
assembly, of the king and such as he wills to be of his privy 
council, in die king’s court or palace. The king’s will is the 
sole constituent of a privy counsellor ; and this also regulates 
their number, which of antient time was twelve or thereabout* 
Afterwards it increased to so large a number, that it was 
found inconvenient for secrecy and dispatch ; and therefore 
king Charles the second in 1679 limited it to thirty ; whereof [ 
fifteen were to be the principal officers of state, and those to 
be counsellors vivtute officii ; and the other fifteen were com- 
posed of ten lords and five commoners of the king’s choosing 
But since that time the number has been much augmented, 
and now continues indefinite (2). At the same time also the 
antient office of lord president of the council was revived in 
the person of Anthony earl of Shaftsbury : an officer, that by 
the statute of 31 Hen. VIII. c. 10. has. precedence next after 
the lord chancellor aiTd lord treasurer. 

Privy counsellors are 7nade by the king’s nomination, 
without either patent or grant ; and, on taking the necessary 
oaths, they become immediately privy counsellors during the 
life of the king that chooses them, but subject to removal at 
his discretion. 

As to the qualifications of members to sit at this board ; any 
natural-born subject of England is capable of being a member 
of the privy council ; taking the proper oaths for security of 
the government, and the test for security of the church. But, 

^ 4 Inst. 53. ^ Temple’s Mem. pan 3. 


(2) In the early part of Lord Clarendon’s history, are some remarks 
on the great importance of wise appointments to the privy council ; but 
that body was then much more like the modern cfibinet council than the 
modern privy council, and every member might almost be considered a 
minister of the crown. At present those members only attend the de- 
liberations, who ‘are specially summoned, and the matters debated arc 
comparatively of minor importance, or of a formal nature, so that no 
inconvenience results from the largeness of the number, or the greater 
facility with which the appointment is bestowed, 

R 2 
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in 0 fder lo prevent any persons tinder foreign attaoiiinents 
. from mintOitii^ tbetnsdves into this important tmst) as Ivap^ 
panad in the rei^ of king William in many instances, it is 
enacted by the act of setdement that no persoh bom out of 
the dominions of the crown of England^ unless bom of Eng* 
lidi parents, even though naturalized by paxlmment, shall be 
eapabie of being of the privy conncii. 

Titt: dMiy of h privy counsellor appears from the oath of 
office % which consists of seven articles: !. To advise the 
king according to the best of his cunning and discretion. 

To advise for the king^s honour and good of the public, 
withotrt partidity through affection, love, tneed, doubt, or 
dread. S. To keep the king's counsel secret. 4*. To avoid 
ciniNiption. 5. To help and strengthen the execution of 
[ 231 3 i^all be there resolved. 6. To withstand all persons who 
would attempt the contrary. And lastly, in general, 7. To 
observe, keep, and do all that a good and true counsellor 
ou^t t6 do to his sovereign lord. 

The power* of the privy council is to inquire into all offences 
against the government, and to commit the offenders to safe 
custody, in order to take their trial in some of the courts of 
law. But their jurisdiction herein is only to inquire, and not 
to punish : and the persons committeil by them are entitled to 
their habeas cor'pus by statute 16 Car.L c. 10, as much as if 
committed by an ordinary justice of the peace. And, by the 
same statute, the court of starchamber, and the court of re- 
quests, both of which consisted of privy counsellors, were 
dissolved ; and it was declared illegal for them to take cog- 
nizance of any matter of property, belonging to the subjects of 
this kingdom. But, in plantation or admiralty causes, which 
arise out of tlie jurisdiction of this kingdom ; and in matters 
of lunacy or idiocy ", being a special flower of the prerogative ; 
with regard to these, although they may eventually involve 
questions of extensive property, the privy council continues 
to have cognizance, being the court of appeal in such cases : 
or rather, the appeal lies to the king's majesty himself in 


* fitot C.2. 

® 4 Inst. 54, 


» S P. Wins. 106. 
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CQuecil (3). Wkeneveif 9isi> a qu^tioa 
provinces in America or elsewhere^ as cpnoerokig ^ 
of their charters and the like, the king in his council exercises 
ongmai jurisdiction tb^ein, upon the principles of $^al 
sovorei^aty« And so Hkewise when a»y person ciniint an 
iabuad or a province, in the nature of a feodal px?hioipaUflgr» 
by grant from the king or bis ancestors, the detevminatioia 
of that right belongs to his majesty in council: as was thi 
case of the earl of Derby, with regard to the Isle of Maa ir 
the reign of queen Elizabeth, and the earl of Cardlgdit CM 
others, as representatives of tlie duke of Montagues vitl 
relation to the island of St, Vincent in 1 764r, Bu| fro«|ik oU 
die dominions of the crown, excepting Great Britaiu ail4 
Ireland, an appellate Jurisdiction (in the last resort) is vested 
in the same tribunal ; which usually exercises ids judicial 
authority in a committee of the whole privy council, who hear 
the allegations and proofs, and make their report to his 
majesty in council, by whom the judgment is finally given. 

The privileges of privy counsellors, as such (abstracted 
from their honorary precedence ®), consist principally in the 
security which the law has given them against attempts and 
conspiracies to destroy their lives. For by statute 3 Uen. VII, 
c. 14*. if any of the king’s servants, of his household, conspire 
or imagine to take away the life of a privy counsellor, it is 
felony, though nothing be done upon it. The reason of 
making this statute, sir Edward Coke P tells us, was because 
such a conspiracy was, just before this parliament, made by 
some of king Henry the seventh's household servants, and 
great mischief was like to have ensued thereupon- This 
extends only to the king’s menial servants. But the statute 
9 Ann. c. 16. goes farther, and enacts, that any person that 
shall unlawfully attempt to kill, or shall unlawfully assault, 
and strike or wound, any privy counsellor in the execution 
of his office, shall be a felon without benefit of clergy. This 
statute was made upon the daring attempt of the sieur Gtiis^ 
card, who stabbed Mr. Harley, afterwards earl of Oxford, 

See pegs 405. ^ S Ins^ 36. 


(3) See Vol.IlI. p.427. n. 1. 
R 3 
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with a penknife, when under examination for high crimes in 
a committee of the privy council. 


The dissolution of the privy council depends upon the king’s* 
pleasure ; and he may, whenever he thinks proper, discharge 
any particular member, or the whole of it, and appoint another. 
By the common law also it was dissolved ipso facto by the 
king’s demise ; as deriving all it’s authority from him, But 
now, to prevent the inconveniences of having no council in 
being at the accession of a new prince, it is enacted by statute 
6 Ann. c. 7* that the privy council shall continue for six 
months after the demise of the crown, unless sooner deter- 
mined by the successor. 
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CHAPTER THE SIXTH. 

OF THE KING’S DUTIES. 


J PROCEED next to the duties incumbent on the king by 

our constitution ; in consideration of which duties his dignity 
and prerogative are established by the laws of the land : it 
being a maxim in the law, that protection and subjection are 
reciprocal And these reciprocal duties are what, I appre- 
hend, were meant by the convention of 1 688, when they declared 
that king James liad broken the migmal contract between king 
and people. But, however, as the terms of that original contract 
were in some measure disputed, being alleged to exist prin- 
cipally in theory, and to be only deducible by reason and the 
rules of natural law ; in which deduction different understand- 
ings might very considerably difler ; it was, after the revolu- 
tion, judged proper to declare these duties expressly, and to 
reduce that contract to a plain certainty. So that whatever 
doubts might be formerly raised by weak and scrupulous 
minds about the existence of such an original contract, they 
must now entirely cease; especially with regard to every 
prince w'ho hath reigned since the year 1688. 

The principal duty of the king is to govern his people 
according to law. Nec regibus infinita aid lihei a potestas^ was 
the constitution of our German ancestors on the continent \ 

And this is not only consonant to the principles of nature, of 
liberty, of reason, and of society, but has always been esteemed 
an express part of the common law of England, even when 
prerogative was at the highest. The king,” saith Bracton 

who wrote under Henry III., ought not to be subject to [ 234 ] 

* 7 Rep. 5. ** Tac. de mor. Germ, c. 7. ^ 1. c. S. 
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maMif but to God, and to the lawr for the law maketh the 
king* Let the king therefore render to the law whatthe 
** law has invested in him with regard to others ; dominion 
and power : for he is not truly king, where will and plea- 
sure rules, and not the law And again ‘‘ the king 

<< also hath a superior, namdy God, and also the law, by 
which he was made a king-” Thus Bracton : and For- 
tescue also having first well distinguished between a mo- 
narchy absolutely and despotically regal, which is introduced 
by conquest and violence, aod a political or civil monarchy, 
which arises from mutual consent (of which last species he 
asserts the government of England to be) ; immediately lays it 
down as a principle, that the king of England must rule his 
people according to the decrees of the laws thereof : inso- 
** much that he is bound by an oath at his coronation to the 
^ observance and keeping of his own laws.” But, to obviate 
all doubts and difficulties conceniing this matter, it is expressly 
declared by statute 12 & 13 W. III. c.2. “ that the laws of 
^ England are the birthright of the people thereof; and all 
the kings and queens who shall ascend the throne of this 
^ realm ou^t to administer the government of the same 
** according to the said laws : and all their officers and minis- 
** tcrs ought to serve them respectively according to the same : 

and Aerefore all Ae laws and statutes of this realm, for se- 
“ curing the established religion, and the rights and liberties 
^ of the people thereof^ and all oAer laws and statutes of the 

“ eame now in force, are ratified and confirmed accordingly.” 

• 

<* /. 2, c. 16. § 3. • c. 9. $ 34. 


( 1 ) Ipse autem rex non debet esse svh hominCy sedsub Deo et sub lege; quia 
lex fcKnt regem, Attribuat igitur rex legi quod lex attrihuH ei ; videlicet, 
dofMksistumemf et potestatem: non e$t emm rex ubi dominatur voluntas, et 
ntm lex, Aa the exact force of the original is not preserved in Ae trans- 
ktion, 1 venture to sutyoin one, which has only the merit of being more 
literal. ** The king himself ought not to be under man, but under God 
and Ae law, because the law maketh the king. Let the king then ascribe 
to the law what the law ascribetb to him; to wit domination and power : 
for Aere is no king, where wiH ruletb, and not Ae law.^’ Mr. Christian 
dtea a fine passage to the same effect from the year-book isBen. VI. 6S. 
La ley est le plus haute inhirUance que le roy ad ; car par la ley H mime et 
tU ees sujete sotU ruUs, et si la ley ne ftdt, nvl roy, et nul inheritance 
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And, as to due terms of tbo original contract between king 
and people, these I apprd>e«d to be now couched in d>e 
coronation oath, which by the statute 1 W* & M. st* 1. a 6. 
is to be administered to every king and queen, who shall suc- 
ceed to the imperial crown of these realms, by one of the arch- 
btsbops or bislu^ of the realm, in the presence of all the 
people; who on their parts do reciprocally take the oath of 
allegiance to the crown. This coronation oath is conceived 
in the IbUowing terms ; 

** TT^e archbishoj) or bishop shall Will you solemnly [ 235 ] 

promise and swear to govern the people of this kingdom of 
England, and the dominions thereto belonging, according 
‘‘ to the statutes in parliament agi’ced on, and the laws and 
customs of the same ? — The king or queen shall say I so- 

leninly promise so to do. At'chhishop or bishoih Will 

you to your power cause law and justice, in mercy, to be 
“ executed in all your judgments ? — King or qtteen, I will. 

« Archbishop or bishop. Will you to the utmost of your 

power maintain the laws of God, the true profession of 
‘‘ the gospel, and tlie protestant reformed religion established 
“ by the law : And will you preserve unto the bisliops and 
« clergy of this realm, and to the churches committed to 
their charge, all such rights and privileges as by law do 
or shall appertain unto them, or any of them ? — Kifig or 

queen. All this I promise to do. After this the king or 

queen, laying his or he?' hand upon the holy gosjjels, shall say, 

** The things which I have here before promised I will per- 
form and keep : so iielp me God : and then shall kiss the 
hook (2).” 

Mr* Turner ha« translated from a Istin MS. in the Cotton Library, 
the caronation service of Ethelred the Second ; many of the prayers are 
exceedingly beautiful, and conceived in the spirit and language of our 
liturgy. In one of them the bishop prays for blessings ** on this thy ser- 
vant, whom with humble devotion we have chosen to he king of the Angles 
and Saxons.*' The Coronation Oath is, almost in terms, the same with 
that which Bracton describes as being the oath in the time of Hen. III. 

See 1.5. tr.l.c.9. 

In the name of Christ, I promise three things to the Christian people, 
my subjects : — 

First, That the Church of God, and all the Christian people, shall always 
preserve true peace under our auspices. 


Second, 
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This is the form of the coronation oath, as it is now pre- 
scribed by our laws ; the principal articles of which appear 
to be at least as antient as tfie mirror of justice ^ and even as 
the time of Bracton 8 : bat the wording of it was changed at 
the revolution, because (as the statute alleges) the oath itself 
had been framed in doubtfiil words and expressions, with re- 
lation to antient laws and constitutions at this time unknown K 
[ 2S6 ] However, in what form soever it be conceived, this is most 
indisputably a fundamental and original express contract; 
though doubtless the duty of protection is impliedly as much 
incumbent on the sovereign before coronation as after: in 
the same manner as allegiance to the king becomes the duty 
of the subject immediately on the descent of the crown, 
before he has taken the oath of allegiance, or whether he ever 
takes it at all. This reciprocal duty of the subject will be 
considered in its proper place. At present we are only to 
observe, that in the king’s part of this original contract are 
expressed all the duties that a monarch can owe to his people : 
viz, to govern according to law ; to execute judgment in 

^ cap* 1. § 2. reairpeUcr en launden estate t et qutl gar- 

* I, 3, trA, c. 9. dcra k peas de seynt csglise et al clergve 

In the old folio abridgment of tlie et al people de bon accorde, et guil face 
statutes printed by Lettou and Mach- faire en toutez sez jugementez owd ct 
linia in the reign of Edward IV. {perns droU justice oue discretion ct nusencordfy 
me) there is preserved a copy of the et quit grauntera a tenure lez let/es et 
old coronation-oath ; wliicli, as the custumez du roialme, et a soun poiar lez 
book is extiemely scarce, I will lierc face garder ct offirmer que lez gentez du 
transcribe. Ceo est k seremerU que k people avont faitez et esliez, et ks mat- 
roif jurre a soun coroncment : que il veys kyx ct custumes de tout oustera, et 
gardera et meintenera lez droUez ct lez ferine peas el establie al qieopk de soun 
franchisez de seynt esglise grauntez aun- roUdme cn ceo garde csgardera a soun 
cienmeni dezdroit€zroyschristiensd*En» poiair; come Dieu luy aide* (Tit* sa- 
gletere, et guil gardera toutez sez terrez cramentum regis, fol, nu y.) Prynne 
honowres et dignites droUurelx et franks has also given us a copy of the coro- 
del caron du roialme d*Engktere en tout nation-oatlis of Richard II,, (Signal 
maner deniierte sanz null maner dame- Loyalty, II. 246.) Edward VI. (tlnd* 
nusement, et let droitex dispergez dila- 251.) James I., and Charles I., (Hid, 
pidex ou jierdux de la corona a soun jwiair 269* ) 

Second, That 1 will forbid rapacity and all iniquities to every con- 
dition. 

Third, That I will command equity and mercy in all judgments, that to 
me and to you the gracious and merciful God may extend his mercy. 
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mercy ; and to maintain the established religion. And, with 
respect to tlie latter of these three branches, we may farther 
remark, that by the act of union, 5 Ann. c.8* two preceding 
statutes are recited and confirmed ; the one of the parliament 
of Scotland, the other of the parliament of England : which 
enact ; the former, that every king at his accession shall take 
and subscribe an oath, to preserve the protestant religion and 
presbyterian church government in Scotland; the latter, that 
at his coronation he shall take and subscribe a similar oath, 
to preserve the settlement of the church of England within 
England, Ireland, Wales, and Berwick, and the territories 
thereunto belonging. 



ttl 


THE BIGHTS 


Book I. 


CHAPTER THE SEVENTH. 

or THE KING’S PREROGATIVE. 

IT was observed in a former chapter®, that one of the 
principal bulwarks of civil liberty, or (in other words) of 
the British constitution, was the limitation of the king's pre« 
rogative by bounds so certain and notorious, that it is impos- 
sible he should ever exceed them, without the consent of the 
people, on the one hand j or without, on the other, a violation 
of that original contract, which, in all states impliedly, 
and in ours most expressly, subsists between the prince and 
the subject. It^will now be our business to consider this 
prerogative minutely ; to demonstrate it's necessity in general ; 
and to mark out in the most important instances it's parti- 
cular extent and restrictions : from which considerations this 
conclusion will evidently follow, that the powers, which are 
vested in the crown by the laws of England, are necessary 
for the purpose of society ; and do not intrench any farther 
on our natural liberties, than is expedient for the maintenance 
of our civil. 

There cannot be a stronger proof of that genuine free- 
dom, which is the boast of this age and country, than the 
power, of discussing and examining, with decency and respect, 
the limits of the king’s prerogative. A topic, that in some 
former ages was thought too delicate and sacred to be pro- 
faned by the pen of a subject. It was ranked among, the 
arcana impet'ii : and, like the mysteries of the bona dea^ was 
2S8 ] not suffered to be pried into by any but such as were initiated 
in it’s service : because, perhaps, the exertion of the one, like 
the solemnities of the other, would not bear the inspection 
of a rational and sober inquiry. The glorious queen Eli- 

^ Chap.l. page 141. 
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zabeth faersdf made no aoittf^e U> direct her parliameitts u 
from diseoarsing of matters ct stafte ^ ; and 4 t was tin 
cmistant language rf this favourite princess and her tmnisters 
that even that august assembly ou^t not to deal, to judge 
or to meddle with her majesty’s prerogative royal Am 
her successor, king James the first, who bad imbibed higi 
notions of the divinity of regal sway, more than once lai( 
it down in his speeches, that as it is atheism and blasphem; 
in a creature to dispute what the deity may do, so it is pre 
sumption and sedition in a subject to dbpute what a kin; 
may do in the height of his power : good Christians (h 
adds) will be content with God’s will, revealed in his word 
“ and good subjects will rest in the king’s will, revealed ii 

a h/ie 1<rttr 


Bcri^ whatever might be the sentiments of some of oUr 
princes, this was never the language of our antient constitu- 
tion and laws. The limitation of the regal authority was a 
first and essential principle in all the Gothic systems of 
government established in Europe ; though gradually driven 
out and overborne, by violence and chicane, in most of the 
kingdoms on the continent. We have seen, in the preceding 
chapter, the sentiments of Bracton and Fortescue, at the 
distance of two centuries from each other. And sir Henry 
Finch, under Charles the first, after the lapse of two centu- 
ries more, though he lays down the law of prerogative in very 
strong and emphatical terms, yet qualifies it with a general 
restriction, in regard to the liberties of the people. “ The 
king hath a prerogative in all things that are not injurious 
« to the subject; for in them all it must be remembered, 

^ that the king’s prerogative stretdieth not to the doing df 
any wrong Nihil enim aliud potest rex in tenns^ cum sit 
Dei minktet' et vicarius, nisi id sohtm quod de jure potest*. [ 239 ^ 
And here it may be some satisfaction to remark, how widely 
the civil law differs from our own, with regard to the autho- 
rity of the laws over the prince, or (as a civilian would rather 
have expressed it) the authority of the prince over the laws. 

It is a maxim of the English law, as we have seen from 

V BWeSy 479. * Finch, L. 84, 85. 

' Ihid. 645.«^ ^ Bracton, h 3 /r.l. c.9. 

^ King James's works, 557. 531. 
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Bracton, that rex debet esse sub Icge^ quia lex facit regent 
the imperial law will tell us, that, in omnibus imperatoris 
excipitur fottuna ; cui ipsas leges Deus subjecit^r We shall 
not long hesitate to which of them to give the preference, as 
most conducive to those ends for which societies were framed, 
and are kept together ; especially as the Roman lawyers them-^ 
selves seem to be sensible of the unreasonableness of their 
own constitution. Decet tamen principem^' says Paulus, 
‘‘ serx) arcleges^ quibus ipse solutus est^” This is at once lay- 
ing down the principle of despotic povver, and at the same 
time acknowledging it’s absurdity. 

By the word prerogative we usually understand that special 
pre-eminence, which the king hath, over and above all other 
persons, and out of the ordinary course of the common law, 
in right of his regal dignity. It signifies, in it’s etymology, 
(from prae and rogo) something that is required or demanded 
before, or in preference to, all others. And hence it follows, 
tliat it must be in it’s nature singular and eccentrical ; that 
it can only be applied to those rights and capacities which 
the king enjoys alone, in contradistinction to others, and not 
to those which he enjoys in common with any of his sub- 
jects ; for if once any one prerogative of the crown could 
be held in common with the subject, it would cease to be 
prerogative any longer. And therefore Finch* lays it down 
as a maxim, diat the prerogative is that law in case of the 
king, which is law in no case of the subject. 

Preuogatives are either direct or incidental. The direct 

\ 

are such positive substantial parts of the royal character and 
[ 240 ] authority, as are rooted in and spring from the king’s poli- 
tical person, considered merely by itself, without reference 
to any other extrinsic circumstance ; as, the right of sending 
embassadors, of creating peers, and of making war or peace. 
But such prerogatives as are incidental bear always a relation 
to sometliing else, distinct from the king’s person ; and are 
indeed only exceptions, in favour of the crown, to those 
general rules that are established for the rest of the commu- 
nity ; such as, that no costs shall be recovered against the 

» JVbr. 105. § 2. * Finch, L. 85. 

** jy, 32, 1. 23. 
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kbg; that the king can never be a joint->tenant ; and that his 
debt shall be preferred before a debt to any of his subjects. 

These, and an infinite number of other instances, will better 
be understood, when we come regularly to consider the rules 
themselves, to which these incidental prerogatives are excep« 
tions. And tlierefore we will at present only dwell upon the 
king’s substantive or direct prerogatives. 

These substantive or direct prerogatives may again be dw 
vided into three kinds : being such as regard, first, tlte king’s 
royal character ; secondly, his royal authority ^ and, lastly, 
liis royal income. These are necessary, to secure reverence to 
his person, obedience to his commands, and an affluent sup*- 
ply for the ordinary expences of government ; without all of 
which it is impossible to maintain the executive power in due 
independence and vigour. Yet in every branch of this large 
and extensive dominion, our free constitution has interposed 
such seasonable checks and restrictions, ns may curb it from 
trampling on those liberties, which it was meant to secure 
and establish. The enormous weight of prerogative, if left 
to itself (as in arbitrary governments it is), spreads havoc 
and destruction among all the inferior movements ; but, when 
balanced and regulated (as with us) by it’s pro^>er counter- 
poise, timely and judiciously applied, it’s operations are then 
equable and certain, it invigorates the whole machine, and 
enables every part to answer the end of it’s construction. 

In the present chapter we shall only consider the two first 
of these divisions, which, relate to the king’s political charactei* 
and authority ; or, in other words, his dignity and regal [ 241 ] 
power ; to which last the name of prerogative is frequently 
narrowed and confined. The other division, which &mis 
the royal revenue^ will require a distinct examination ; accords 
ing to tlie known distribution of the feodal writers, who dis** 
tinguish the royal prerogatives into the majora and minora 
regalia^ in the latter of which classes the rights of the revenue 
are ranked. For, to use their own words, majora regcMa 
“ imperii p'ae^minentiam speciant ; minora vero ad conh 

modum pecuniarium immediate attinent: et haec proprie 

Jkcalia sutity et adjus Ji&ci pertinent^ ^ 

** Peregrin, dejurejisc, tl'c.l. num,9. 
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' Mmatty dien, of tiie rojpiil ^gnity^ Under evety Mnardii* 
cetebibbmenty it is necessary to ^tkigoidi the from 
hb sidijeetS) not ocdy hy the outward pomp and decorations 
of majmljf but also by ascribing Id him certain <]iiatities, as 
tfdmreat in hb royal caipacky, distinct frcnn mrd superior to 
those of any other uidiviUual in the natkm. For, though a 
{diilosophical mind will consider the royal person merely as 
one man appointed by mutual consent to preside over many 
others, and will pay him that reverence and duty which the 
principles of society demand, yet the mass of mankind will 
be apt to grow insolent and refractory, if taught to consider 
tbeir prince as a man of no greater perfection than themselves. 
The law therefore ascribes to the king, in his high pdiitical 
character, not oMy large powers and emoluments, which form, 
bb prerogative and revenue, but likewise certain attributes of 
a great and transcendent nature ; by which the pec^le are led 
to consider him m the light of a superior being, and to pay 
him that awful respect, which may enable him with greater 
ease to carry on the business of government This is what I 
understand by the royal dignity, the several branches of 
which we idiail now proceed to examine. 

L And, first, the law ascribes to the king the attribute of 
sovereignty^ or pre-eminence. ‘‘ Rex est vicarius'* says Brac- 
ton*, ^ et minister Dei in terra : omnis qmdem sub eo esty et 
[ 2i2 ] tyse safi nutlo^ nisi taivtum sub DeoJ^ He is said to have 
imperial dignity; and in charters before the conquest is fre- 
(ptently styled basileus and imperatar^ the titles respectively 
assumed by the eii:q)erors of the east and west®. His realm is 
declared to be an empire^ and his crown imperial^ by many acts 
of parliament, particalarly the statutes 24 Hen.VIII.c. 12. 
and 25 Hen. VIII. c,28.'' ; which at the same time declare 
the Idiig to be the supreme head of the realm in matters both 
civil and eodesiastiod, and of consequence inferior to no man 
upon dependent on no man, accountable to no man. 
Fxmneriy&ere prevailed a ridiculous notion, propagated by 
the German and Italian civilians, that on empermr could do 
many things wMch a king could not (as the creation of no- 

. tarics and the like), and that all kings were in some d^tee 

^ *• 

< i, 1. e* 6* See elio S4 Geo. II. c. 24. 5 Geo. 

tit. of h<Hi. 1. 2. III. c. 27. 
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subordinate and subject the emperor of Germany or Rome. 

The meaning therefore of the legislature, when it uses these 
terms of empire and imperial^ and ^plies them to- the realm 
and crown of England, is only to assert that our king is equally 
sovereign and independent witliin these his dominions, as any 
emperor is in his empire ; and owes no kind of subjection to 
any other potentate upon earth. Hence it is, that no suit or 
action can be brought against the king, even in civil matters, 
because no court can have jurisdiction over him. For all 
jurisdiction implies superiority of power : authority to try 
would be vain and idle, without an authority to redress ; and 
the sentence of a court will be contemptible, unless that court 
had power to command the execution of it : but who, says 
Finch**, shall command the king ? Hence it is, likewise, that 
by law the person of the king is sacred, even though the mea- 
sures pursued in his reign be completely tyrannical and arbi- 
trary : for no jurisdiction upon earth has power to try him in 
a criminal way ; much less to condemn him to punishment. 

If any foreign jurisdiction had this power, as was formerly 
claimed by the pope, the independence of the kingdom 
would be no more ; and if such a power were vested in any 
domestic tribunal, there would soon be an end of the consti- [ 24i9 ] 
tution, by destroying the free agency of one of the constituent 
parts of the sovereign legislative power. 

Are then, it may be asked, the subjects of England totally 
destitute of remedy, in case the crown should invade their 
rights, either by private injuries, or public oppressions ? To 
this we may answer, that the law lias provided a remedy in 
both cases. 

And, first, as to private injuries : if any person has, in 
point of property, a just demand upon the king, he must 
petition him in his court of chancery, where his chancellor 
will administer right as a matter of grace, though ftot upon 
compulsion**. And this is entirely consonant to what is laid 
down by the writers on natural law. A subject,” 

® Sex allegavU, quod ipee omfU»Mber- p Fincb, L. 83. 
tatei haberel in regno lua, qua$ impertUor ^ IHd» 2S5. Sse b* III. c, 17 

vindicabat in imperto, (M* Pant, A* D* 

1035.) 

VOl. I. ^ 



243 • 


THE RIGHTS 


Book I. 


fendorf “ so long as he continues a subject, hath no way to 
‘‘ oblige his prince to give him his due, when he refuses it, 
though no wise prince will ever refuse to stand to a lawful 
contract. And if the prince gives tlie subject leave to en- 
ter an action against him, upon such contract, in his own 
courts', the action itself proceer^s rather upon natural equi- 
“ iy, than upon the municipal laws.” For the end of such 
action is not to compel the prince to observe the contract, but 
to pa^suade him. And, as to personal wx'ongs; it is well 
observed by Mr. Locke®, ‘‘ the Jiarm which the sovereign can 
do in his own person not being likely to happen often, nor 
to extend itself far ; nor being able, by his single strength, 
^ to subvert the laws, nor oppress the body of the people 
“ (should any prince have so much weakness and ill-nature 
‘‘ as to be willing to do it), — the inconveniency of some par- 
\ “ ticular mischiefs, that may happen sometimes, when a 
* “ heady prince comes to the throne, are well recompensed by 

“ the peace of the public and security of the government, in 
“ the person of the chief magistrate thus set out of the reach 
“ of danger.” 

244 ] Next, as to cases of ordinary public oppression, where the 
vitals of the constitution are not attacked, the law hatli also 
assigned a remedy. For as the king cannot misuse his power, 
without the advice of evil counsellors, and the assistance of 
wicked ministers, tliese men may be examined and punished. 
The constitution has therefore provided, by means of indict- 
ments, and parliamentary impeachments, that no man shall 
dare to assist the crown in contradiction to the laws of the 
land. But it is at the same time a maxim in those laws, that 
the king himself can do no wrong : since it would be a great 
weakness and absurdity in any system of positive law, to de- 
fine any possible wrong, without any possible redress. 

For, a^^to such public oppressions as tend to dissolve the 
constitution, and subvert the fundamentals of government, 
they are cases, which the law will not, out of decency, sup- 
pose I being incapable of distrusting those, whom it has in- 
vested witli any part of the supreme power; since such dis- 

« 

• On Gov. p, 2. § 205. 


^ flf N. and N. h. 8. c. 10. J 6. 
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trust would render the eKercise of that power precarious and 
impracticable ^ For wlierever tlie law expresses it’s distrust 
of abuse of power, it always vests a superior coercive authority 
in some other liand to correct it ; the very notion of which 
destroys the idea of sovereignty. If therefore (for example) 
the two houses of j)arliameiit, or either of them, had avowedly 
a right to animadvert on the king, or eacli other, or if the 
had a right to animadvert on either of the houses, that branch 
of the legislature, so subject to animadversion, would instantly 
cease to be part of the supreme pow er ; the balance of Uie con- 
stitution would be overturned ; and that branch or branches, 
in which this jurisdiction resided, woidd be completely sove- 
reign. The supposition of hvw therefore is, that neither tlie>^ 
king nor either house of })arliament (collectively taken) is ca- 
pable of doing any wrong ; since in such cases the law feels 
itself incapable of furnishing any adequate ren}edy. For which 
reason all oppressions, which may hajipen to spring from any 
branch of tlie sovereign power, must necessarily be out of the 
reach of any stated rnle^ or express legal provision : but, if ever 
they unfortunately happen, the prudence of the times must 
provide new remedies upon new emergencies. 

Indeed, it is found, by experience, that whenever the un- 
constitutional oppressions, even of the sovereign power, ad- 
vance with gigantic strides, and threaten desolation to a state, 
mankind will not be reasoned out of the feelings of humanity ; 
nor will sacrifice their liberty by a scrupulous adherence to 
those political maxims, which were originally established to 
preserve it. And therefore, though the positive laws are silent, 
experience w ill furnisli us w ith a very remarkable case, wherein 
nature and reason prevailed. When king James the second 
invaded the fundamental constitution of the realm, the con- 
vention declared an abdication, whereby the throne was ren- 
dered vacant, which induced a new settlement of the crown* 
And so far as this precedent leads, and no farther, We may 
now’ be allow'ed to lay down the law of redress against public 
oppression. If therefore any future prince should end^tour 

' See these points more fully dis- thrown many new and important 
cussed in tlie consideration^of the law lights on the texture of our happy 
^forfeiture, 3d edit, page 109—126. constitution, 
wherein the very learned author has' 

S 2 
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to subvert the constitution by breaking the original contract 
between king and people, should violate the fundamental laws, 
and should withdraw himself out of the kingdom ; we are now 
^llthorized to declare that this conjunction of circumstances 

abdication, and the throne would be 
vacant. But it is not for us to say that any one, or 
'two| of these ingredients would amount to such a situation : 
for there our precedent would fail us. In these, therefore, or 
other circumstances, which a fertile imagination may furnish, 
since both law and history are silent, it becomes us to be silent 
too : leaving to future generations, whenever necessity and the 
safety of the whole shall require it, the exertion of those in- 
herent (though latent) powers of society, which no climate, no 
time, no constitution, no contract, can ever destroy or di- 
minish. 

■ft 


[ 246 ] II- Besides the attribute of sovereignty, the law also 
ascribes to the king, in his political capacity, absolute pe?yec/ 2 on. 
The king can do no wrong. Which antient and fundamental 
maxim is not to be understood, as if every thing transacted by 
the government w^as of course just and lawful, but means only 
two things. First, that whatever is exceptionable in the con- 
duct of public affairs is not to be imputed to the king, nor is 
he answerable for it personally to his people : for this doctrine 
would totally destroy that constitutional independence of the 
crown, which is necessary for the balance of power in our free 
and active, and therefore compounded, constitution. And, 
secondly, it means that the prerogative of the crown extends 
not to do any injury ; it is created for the benefit of the people, 
and therefore cannot be exerted to their prejudice 


The king, moreover, is not only incapable of doing wrong, 
but even of thmking wrong ; he can never mean to do an im- 
proper diing : in him is no folly or weakness. And therefore 
if the^ciig^n should be induced to grant any franchise or pri- 
viJeg€%*a subject contrary to reason, or in any wise prejudicial 
to t^e 45ommonwealth, or a private person, the law will not 
suppose the king to have meant either an unwise or an injurious 
^ action, but declares that the king was deceived in his grant ; 
and thereupon such grant is rendered vefid, merely upon the 

“ FIqw4.4I7. 
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foundation of fraud and* deception either by or upon those 
agents whom the crown has thought proper to employ. For 
the law will not cast an imputation on that magistrate whom it 
intrusts with the executive powei', as if he was capable of iii* 
tentionally disregarding his trust : but attiibutes to 
position (to which the most perfect of sublunary l^einffS* 

Still continue liable) those little inadvertencies, which^^^ 
charged on the will of the prince, might lessen him in the 
eyes of his subjects. 


I'/ 


Yet still, notwithstanding this personal perfection which the [ 247 ] 
law attributes to the sovereign, the constitution has allowed 
a latitude of supposing the contrary, in respect to both houses 
of parliament ; each of which, in it’s turn, hath exerted the 
right of remonstrating and complaining to the king even of 
those acts of royalty, which arc most properly and personally 
his own; such as messages signed by himself, and speeches 
delivered from the tlirorie. And yet, such is the reverence 
which is paid to the royal person, that though the two houses 
have an undoubted right to consider these acts of state in any 
light whatever, and accordingly treat them in their addresses 
as personally proceeding from the prince, yet among them- 
selves (to preserve the more perfect decency, and for the 
greater freedom of debate) they usually suppose them to flow 
from the advice of the administration. But the privilege of can- 
vassing thus freely the personal acts of the sovereign (either 
directly, or even through the medium of his reputed advisers) 
belongs to no individual, but is confined to those august as- 
semblies ; and there too the objections must be proposed with 
the utmost respect and deference. One member was sent to 
the tower for suggesting that his majesty^s answer to the ad- 
dress of the commons contained “ high words to fright the mem- 
bers out of their duty and another *, for saying that a part 

of the king’s speech “ seemed rather to be calculate^ for the 
meridian of Germany than Great Britain, and that f^jking 
‘‘ was a stranger to our language and constitution,” ^ 

In farther pursuance of this principle, the law also deter- 
mines that in the king can be no negligence, or laches^ and 


^ Com. Joum. 18Kov.l685. 


* 7M4. 4l)ec.l7n. . 
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' therefore no delay will bar his righ?. Nullum tcmpus ocact*rii 
‘ vegi has l>een the standing maxim upon all occasions : for the 
law intends that the king is always busied for the public good, 

^ and therefore has not leisure to assert his right within the times 
^ .^ ^limited to subjects y. (1) In the king also can be no stain or 
[ 248, 3 ^^SuTuption of blood : for if the heir to the crown were attainted 
^ of treason or felony, and afterwards the crown should descend 
to him, this would purge the attainder ipsofacto'^. And there- 
. fore when Hen. VII., who as carl of Richmond stood at- 
tainted, came to the crown, it w^as not thought necessary to pass 
an act of parliament to reverse this attainder ; because, as lord 
Bacon in his history of that prince informs us, it w as agreed 
,that the assumption of the crowm had at once purged all at- 
ttainders. Neither can the king in jiidgiiicut of law^ as king, 
ever be a minor or under age ; and therefore his royal 
grants and assents to acts of parliament are good, though he 
has not in his natural capacity attained the legal age of 
• twenty-one** By a statute, indeed, 28 lien. VIII. c. IT. 
power was given to future kings to rescind and revoke all 
acts of parliament that should be made while they were under 
the age of twenty-four : but this was repealed by the statute 
1 Edw.VI. c. 11. so far as related to that prince; and both 
statutes are declared to be determined by 24 Geo. II. c.24. 
It hath also been usually thought })rudcnt when the heir 
apparent has been very young, to appoint a protector, 
guardian, or regent, for a limited time : but the very necessity 
of such extraordinary provision, is sufficient to demonstrate 
. the truth of that maxim of the common law, that in the king 
is no minority ; and therefore he Lath no legal guardian \ 

y Finch. L. 82. Co. Litt. 90. way is to have him made by authority 

* Finch. L. 82. of the great council in parliament. The 

• Co. Litt. 43. 2 Inst, proem. 3. earl of Pembroke, by his own authority. 

The methods of appointing this assumed in very troublesome times tl»e 

gimrdUii or regent have been so various, regency of Henry III. who was then 
and duration of his power so uncer- only nine years old ; but was declared 
from lienee alone it may be of full age by the pope at seventeen, 
collected that bis office is unknown to confirmed the great charter at eighteen,, 
tb«<t:ommon law ; and therefore (as sir and took upon him the administration 
Sdward Coke says, 4 Inst. 38.) the surest of the government at twenty. A guar- 


See Vol.3. p.307., as to the limitation on the king’s civil suits ; and 
. 1 ). 5. BS to the limitatidti in his ^uits for certain franchises. 
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iir. A 'I’HiRD attrilmte of the king’s majesty is his j^erpe- 
tuitp. The law ascribes to him, in his political capacity, 
an absolute immortality. The king never dies. Henry, 
Edward, or George may die ; but the king survives them all. 
I'or immediately upon the decease of the reigning prince.^ 
his natural capacity, his kingship or imperial dignity, 
act of law, witliout any iiiterrrgiium or interval, is vested fit 
once in his heir ; who is, co instant king to all intents and 
purjmses. And so tender is the law of supposing even a 
possibility of his death, that his natural dissolution is gene- 
rally called his demise ; demissio regis^ x^cl coronae ; an expres- 
sion which signifies merely a transfer of projKjrty; for, as 
is observed in Plowden % when we say the demise of the 
crown, we mean only that, in consecpience of the disunion 
of the king’s natural body from his body politic, the king- 
dom is transferred or demised to his successor ; and so the 
royal dignity remains })crpctual. '^Hius too, when Edward 
the fourth, in the tenth year of his reign, w.^s driven from, 
his throne for a few montlis by the house of Laiicaster, this 


dian aiid council of regency were nanied such age in the government of his or 
for Edward Til. hy the parliament, her natural mother (if approved liy 
which deposed his fatlier ; the young the king), and suelr other counsellors 
king being then fifteen, and not as» as his majesty should by will or ot}ier> 
suming the government till three years wise appoint; and he accordingly ap* 
after, Wlieii Richard J I. succeeded at pointed his sixteen executors to have 


the age of eleven, the duke of Lancas- 
ter took upon him the management of 
the kingdom, till the parliament met, 
which ai>j)ointcd a nominal council to 
assist him. Henry V. on his death-bed 
named a regent and a guardian for his 
infant son Henry VI., then nine 
months old ; but the parliament al- 
tered his disposition, and appointed a 
protector and council, with a special 
limited authority. Both these princes 
remained in a state of pupilage till the 
age of twenty-three. Edward V, at 
the age of thirteen was recommended 
by his father to the care of the duke 
of Gloucester who was declared pro- 
tector by the privy council. The sta- 
tutes 25 Hen. VIII. c.l2. and 28 Hen. 
VIII. C.7. provided, that the successor. 


the government of his son Edward VI., 
and the kingdom, which executors 
elected the earl of Hertford protector. 
The statute 24 Geo. II. c.24. in case the 
crow'll should descend to any of the chil- 
dren of Frederick late prince of Wales 
under the age of eighteen, appointed 
the princess dowager; — and tliat of 
5 Geo. III. c. 27. in case of a like de- 
scent to any of his present majesty’s 
children, empowers the king to name 
either tlie queen, tlie princess dowager, 
or any descendant of king George 11. 
residing in this kingdom ; — to be 
guardian and regent, till the succeMor 
attains such age, assisted by a^^gmiicil 
of regency ; the powers of them all 
being expressly defined and set dowot 
in the several acts. 


if a male and under eighteen, or if a ^ Plowd. 177. 234. 
female and under sixteen, should be till 
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temporary transfer of his dignity was denominated his demise ; 
and all process was held to be discontinued, as upon a natural 
death of the king 

We are next to consider those branches of the royal prero- 
gative, which invest thus our ’sovereign lord, thus all-perfect 
and immortal in his kingly capacity, with a number of 
authorities and powers ; in the exertion whereof consists the 
executive part of government. This is wisely placed in a 
single hand by the British constitution, for the sake of una- 
nimity, strength, and dispatch. Were it placed in many 
hands, it would be subject to many wills: many wills, if 
disunited and drawing different ways, create weakness in a 
government; and to unite those several wills, and reduce 
them to one, is a work of more time and delay than the 
exigencies of state will afford. The king of England is 
therefore not only the chief, but properly the sole, magistrate 
of the nation ; all others acting by commission from, and in 
due subordination to him : in like manner as, upon the great 
revolution of the Roman state, all the powers of the antient 
magistracy of the commonwealth were concentrated in the 
new emperor: so that, as Gravina® expresses it, “ in ejus 

unius pct'sona veteris reipuhlicae vis atque majestas per cumu- 

latas magistratuum potestates exprimehatur?'* 

After what has been premised in this chapter, I shall not 
(I trust) be considered as an advocate for arbitrary power, 
when I lay it down as a principle, that in the exertion of law- 
ful prerogative, the king is and ought to be absolute ; that is, 
so far absolute, that there is no legal authority that can either 
delay or resist him. He may reject what bills, may make 
what treaties, may coin what money, may create what peers, 
may pardon what offences he pleases : unless where the con- 
stitution hath expressly, or by evident consequence, laid down 
some exception or boundary: declaring, that thus far tlie 
prerogative shall go, and no fartlier. For otherwise the power 
of the crown would indeed be but a name and a shadow, 
insufhcicient for the ends of government, if, where it's juris- 
diction is clearly established and allowed, any man or body of 


** M. 49 Hen. VI. 


*■ Or^.l. § 103. 
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men were permitted to disobey it in the ordinary course of 
law : I say, in the ordinaiy course of law ; for I do not 
now speak of those extraordinai'y recourses to first principles, [ 251 ] 
which are necessary when the contracts of society are in 
danger of dissolution, and the law proves too weak a defence 
against the violence of fraud or oppression. And yet the ^ 
want of attending to this obvious distinction has occasioned 
these doctrines, of absolute power in the prince and of na- 
tional resistance by the people, to be much misunderstood 
and perverted, by the advocates for slavery on the one hand, 
and the demagogues of faction on the other. The former, 
observing the absolute sovereignty and transcendant dominion 
of the crown laid down (as it certainly is) most strongly and 
emphatically in our law books, as well as our homilies, have 
denied that any case can be excepted from so general and 
positive a rule ; forgetting how impossible it is, in iiny prac- 
tical system of laws, to point out beforehand those eccentrical 
remedies, which the sudden emergence of national distress 
may dictate, and which that alone can justify. On the other 
hand, over-zealous republicans, feeling the absurdity of un- 
limited passive obedience, have fancifully (or sometimes fac- 
tiously) gone over to the other extreme : and, because resist- 
ance is justifiable to the person of the prince when the being 
of the state is endangered, and the public voice proclaims 
such resisUince necessary, tliey have tlierefore allowed to every 
individual the right of determining this expedience, and of 
employing private force to resist even private oppression. A 
doctrine productive of anarchy, and (in consequence) equally 
fatal to civil liberty as tyranny itself. For civil liberty, rightly 
understood, consists in protecting the rights of individuals by 
the united force of society : society cannot be maintained, 
and of course can exert no protection, without obedience to 
some sovereign power : and obedience is an empty name, if 
every individual has a right to decide how far he himself shall 
obey. 

In the exertion therefore of those prerogatives, which the 
law has given him, the king is irresistible and absolute, ac- 
cording to the forms of the constitution. And yet, if the 
consequence of that exertion be manifestly to the grievance or 
dishonour of the kingdom, the parliament will call his ad- 
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visers to a just and severe accoudnt. For prerogative con- 
sisting (as Mr, Locke ^ has well defined it) in the discretionary 
power of acting for the public good, where the positive laws 
are silent ; if that discretionary power be abused to the public 
detriment, such prerogative is exerted in an unconstitutional 
manner. Thus a king may make a treaty with a foreign 
state, which shall irrevocably bind the nation ; and yet when 
such treaties have been judged pernicious, impeachments have 
. pursued those ministers, by whose agency or advice they 
were concluded. 

The prerogative of the crown (in the sense under which 
we are now considering them) respect either this nation’s in- 
tercourse with foreign nations, or its own domestic govern- 
ment and civil polity. 

With regard to foreign concerns, the king is the delegate 
or representative of his people. It is impossible that the in- 
dividuals of a state, in their collective capacity, can transact 
the affairs of that state with another community equally 
numerous as themselves. Unanimity must be wanting to 
their measures, and strength to the execution of their coun- 
sels. In the king therefore, as in a centre, all the rays of his 
people are united, and form by that union a consistency, 
splendour, and power, that make him feared and respected 
by foreign potentates ; who would scruple to enter into any 
engagement that must afterwards be revised and ratified by a 
popular assembly. What is done by the royal authority with 
regard to foreign powers, is the act of the whole nation: 
what is done without the king’s concurrence, is the act only 
of private men. And so far is this point carried by our law, 
that it hath been held that should all the subjects of Eng- 
land make war with a king in league with the king of Eng- 
land, without the royal assent, such war is no breach of the 
league. And, by the statute 2 Hen. V. st. 1. c.6., any subject 
committing acts of hostility upon any nation in league with 
the king was declared to be guilty of high treason: and, 
though that act was repealed by the statute 20 Hen. VI. c. 1 1 . 
so far as relates to the making this offence high treason, yet 

^ On Gov,2..§ 166. 


^ 4 Inst. 152. 
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still it remains a very grdlat offence against the law of nations, 
and punishable by our laws, either capitally or otherwise, 
according to the circumstances of the case. (2) 

I. The king, therefore, considered as the representative of 
liis people, has the sole power of sending embassadors to 
foreign states, and receiving embassadors at home. This 
may lead us into a short digression, by way of enquiry, how 
far the municipal laws of England intermeddle with or pro- 
tect the rights of these messengers from one potentate to an- 
other, whom we call embassadors. 

The rights, the powers, the duties, and the privileges of 
embassadors are determined by the law of nature and nations, 
and not by any municipal constitutions. For, as they repre- 
sent the persons of their respective masters, who owe no 
subjection to any laws but those of their own country, their 
actions are not subject to the control of the private law of that 
state wherein they are appointed to reside. He that is sub- 
ject to the coercion of laws is necessarily dependent on that 
power by whom those laws were made : but an embassador 
ought to be independent of every power, except that by 
which he is sent : and of consequence ought not to be subject 
to the mere municipal laws of that nation wJiereiri he is to 
exercise his functions. If he grossly offends, or makes an ill 
use of his character, he may be sent home and accused before 
his master*’, who is bound either to do justice upon him, or 
avow himself the accomplice of his crimes But there is 
great dispute among the writers on the laws of nations, 
whether this exemption of em!>assadors extends to all crimes, 
as well natural as positive; or whether it only extends to 
such as are mala 'prohihita^ as coining, and not to those that 
are mala in se^ as murder Our law seems to have formerly 
taken in the restriction, as well as the ‘general exemption. 
For it has been held, both by our common lawyers and civi- 

** As was done with count Gyllen- ** Van Leeuwen in Ff, 50. 7. 17. 
berg, the Swedish minister to Great Barbeyrac*s Puff. /, 8. c. 9. §9. &17. 
Britain, ^,2). 1716. Van Bynkershoek deforo legator^ c. 17, 

* Sp. L. 26. 21. 18, 19. 


As to these statutes see Vol. IV, p. 69, 70. 
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lians \ that an embs^isador is priviteged by the law of nature 
and nations ; and yet, if he commmits any offence against the 
law of reason and nature, he shall lose his privilege*": and 
that therefore, if an embassador conspires the death of Uie 
king in whose land he is, he may be condemned and exe- 
cuted for treason; but if he commits any other species^ of 
treason, it is otherwise, and he must be sent to his own 
kingdom And these positions seem to be built upon good 
appearance of reason. For since, as we have formerly shewn, « 
all municipal laws act in subordination to the primary law 
of nature, and, where they annex a* punishment to natural 
crimes, are only declaratory of and auxiliary to that law ; 
therefore to this natural universal rule of justice embassadors, 
as well as other men, are subject in all countries : and of 
consequence it is reasonable that, wherever they transgress it, 
there they shall be liable to make atonement But, how- 
ever these principles might formerly obtain, the general prac- 
tice of this country, as well as of the rest of Europe, seems 
now to pursue the sentiments of the learned Grotius, that 
the security of embassadors is of more importance than the 
punishment of a particular crime p. And therefore few, if 
any, examples have happened within a century past, where 
an embassador has been punished for any offence, however 
atrocious in its nature. 

In respect to civil suits, all the foreign jurists agree, that 
neither an embassador, nor any of his train or comites^ can be 
prosecuted for any debt or contract in the courts of that 

if 

kingdom wherein he is sent to reside. Yet sir Edward Coke 
maintains, that if an embassador make a contract which is 
good, jure gentium^ he shall answer for it here \ But the 
truth is, so few cases (if any) had arisen, wherein the privi- 
lege was either claimed or disputed, even with regard to civil 
suits, that our law-books are (in general) quite silent upon 
[ 255 ] it previous to the reign of queen Anne : when an embassador 
from Peter the great, czar of Muscovy, was actually arrested 

P Securitas legatqrum utilitati, guae 
ex poena estf praeponderat* {de jure 6. 
L 2. c. 18. § 4. 

^ 4 Inst. 153. 


1 Roll. Rep. 175. 3 Bulstr.27. 
® 4 Inst. 153. 

“ 1 Roll. Rep. 185. 

® Foster’s Discourses, 188. 
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and taken out of his coach in London a debt of fifty 
pounds which he had there contracted. Instead of applying 
to be discharged upon his privilege, be gave bail to the 
action, and the next day complained to the queen. The 
persons who were concerned in the arrest were exanfined 
before the privy council (of which the lord chief justice Holt 
was at the same time sworn a member %) and seventeen were 
committed to prison'; most of whom were prosecuted by 
information in the court of (jueen’s bench at the suit of the 
attorney general ^ and at their trial before the lord chief jus- 
tice were convicted of the facts by the jury reserving the 
question of law, how far those facts were criminal, to be 
afterwards argued before the judges; which question was 
never determined. In the mean time the czar resented this 
affront very highly, and demanded that the sheriff of Middle- 
sex and all others concerned in the arrest should be punished 
with instant death But the queen (to the amazement of 
that despotic court) directed her secretary to inform him, 

“ that she could inflict no punishment upon any, the meanest, 

“ of her subjects, unless warranted by the law of the land : 

‘‘ and therefore was persuaded that he would not insist upon 

impossibilities y.” To satisfy however the clamours of the ^ , 
foreign ministers (who made it a common cause) as well as to 
appease the wrath of Peter, a bill was brought into parlia- 
ment*, and afterwards passed into a law to prevent and to 
punish such outrageous insolence for the future. And with 
a copy of this act, elegantly engrossed and illuminated, 
accompanied by a letter from the queen, an embassador 
extraordinary was commissioned to appear at Moscow ^ 

who declared “ that though her majesty could not inflict such 

a punishment as was required, because of the defect in that [ 256 3 
particular of the former established constitutions of her 
“ kingdom, yet, with the unanimous consent of the parlia- 
ment, she had caused a new act to be passed, to serve as a 
law for the future.” This humiliating step was accepted 


‘’21 July, 1708. Boyer’s Annals of 
queen Anne. 

* 25 July, 1708. ibid, 

* 25. 29 July, 1708. Ibid. 

“ 23 Oct. 1708. lUd. 

14 Feb. 1708. Ibid. 

“ 17 Sept. 1708. Ibid. 


y 11 Jan. 1708. Ibid. Mod. Un. 
Hist. XXXV. 454. 

- z Com. Joum. 23 Dec. 1708. 

* 21 Apr. 1709. Boyer, Ibid. 

^ Mr. Whitworth, 

^ 8 Jan. 1709. Boyar, Ibid, 
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as a full satisfaction by the czar ; and the oiFenders, at his 
request, were discharged from all farther prosecution. 

This statute** recites the arrest which had been made, “ in 
« contempt of the protection granted by her majesty, con- 
trary to the law of nations, and in prejudice of the rights 
and privileges, which embassadors and other public minis- 
ters have at all times been thereby possessed of, and ought 
“ to be kept sacred and inviolable:” wherefoi-e it enacts 
that for the future all process whereby the person of any em- 
bassador, or of his domestic or domestic servant may be ar- 
rested, or his goods distrained or seised, shall be utterly null 
and void ; and the persons prosecuting, soliciting, or execut- 
ing such process shall be deemed violators of the law of na- 
tions, and disturbers of the public repose ; and shall suffer 
' such penalties and coiporal punishment as the lord chancellor 

and the two chief justices, or any two of them, shall think 
fit. But it is expressly provided, that no trader within the 
description of the bankrupt laws, who shall be in the service 
of any embassador, shall be privileged or protected by this 
act ; nor shall any one be punished for arresting an embassa- 
dor’s servant, unless his name be registered with the secretary 
, of state, and by him transmitted to the sheriffs of London 

and Middlesex. Exceptions that are strictly conformable to 
the rights of embassadors % as observed in the most civilized 
countries. And, in consequence of this statute, thus declaring 
[ 257 ] 2 ind enforcing the law of nations, these privileges are now 
held to be part of the law of the land, and are constantly 
allowed in the courts of common law (3) 

^ 7 Ann. c. 1 2. satis eo non pertinerCf qui in Icgati lega" 

^ * Saq)e quaesitum cst an comitum wm- tionisve officio non sunt. Quum avtem 

mero et jure habendi suntf qui legatuni ea res nonnunquam turbas dederity op-- 
comitanlur, non ut instruciior Jiat' lega~ timo exemplo in quibusdam aidis ohm 
tio, sed unice ut lucro suo consulant, in- rcceptum fuity ut legatus teneretur ex- 
stitores forte et mercatores. Et, quanivis hiberc nomenclaturam comitum suorum, 
has saepe dfenderint et comitum hco Van Bynkersh, c.l5. propejinem, 
habere voluerint legati, apparet tamen ^ Fitzg. 200. Stra.797. 

( 5 ) Though the words of the statute of Anne are very large, yet in the 
cases which have arisen since the passing of it, it has been held to be de- 
claratory only of the common law, and that its expressions must therefore 
be construed with reference to the common law. By this is meant the 
law of nations embodied into the common law. 
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II. It is also the king’s piierogative to make treaties, leagues, 
and alliances with foreign states and princes. For it is by the 
law of nations essential to the goodness of a league, that it be 
made by the sovereign power ^ ; and then it is binding upon 
the whole community : and in England the sovereign power, 
quoad hoc^ is vested in the person of the king. Whatever 
contracts therefore he engages in, no other power in the 
kingdom can legally delay, resist, or annul. And yet, lest 
this plenitude of authority should be abused to the detriment 
of the public, the constitution (as was hinted before) hath 
here interposed a check, by the means of parliamentary im- 
peachment, for the punishment of such ministers as from 
criminal motives advise or conclude any treaty, which shall 

e Puff. li. of N. & N. b. 8. c. 9. § 6. 

Upon this principle, the dignity, independence, and convenience of the 
ambassador are to be considered as the objects intended to be protected, 
and therefore, though it is not necessary for the protection of a person 
that he should sleep in the ambassador’s house, or be actually a domestic 
servant, yet he must be bona fide one of his family ; nor where the servant 
resides out of the house, will such of his goods be protected, as are not 
necessary to the performance of his service, nor contributory to the dignity, 
&c. of his master. Thus where a chorister in the chapel of the Portu- 
guese Ambassador, according to the ritual of whose religion it was neces- 
sary for the due celebration of divine service that such a person should 
officiate as he did, rented a house, of whicli he occupied part, and let out 
the other part in lodgings, and his goods were distreined for the poor’s 
rates ; it was held that the distress was lawful. Novello v. Toogoody 1 B. & 
C. 554. 

On the other hand, and upon the same principle, the protection, so far 
as it extends, applies equally to servants, natives of this country, as to 
those whom the ambassador may bring with him from abroad. Lockwood 
V. Copsgarncy 5 Burr. 1676. Per Lord Mansfield. 

In the case of Viveash v. Becker y 3 M. &S.284., this statute was brought 
under the consideration of the court of K. B.j on behalf of a resident mer- 
chant of London, who had been appointed consul to the duke of Sleswick 
Holstein Oldenburgh ; Lord Ellenborough delivered a luminous judgment 
in the name of the court, and on the principle that the statute was only 
declaratory of the common law, and the law of nations, determined that a 
consul was not a public minister, and therefore not within its protection. 

With regard to the exceptions in the statute, the foreign ministers resi- 
dent in England when it passed, remonstrated against them as unpractised 
in foreign courts. 6 Pari. Hist. 795. The passage however cited by the 
author from Van Bynkersh. seems an answer to such an assertion ; and 
Lord Mansfield says expressly that there is not an exception in the act, 
but what is agreeable to and taken from the law of nations. 5 Burr. 1676. 
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afterwards be judged to derogate frocn the honour and interest 
of the nation. 

III. Upon the same principle the king has also the sole 
prerogative of making war and peace. For it is held by all 
the writers on the law of nature and nations, that the right of 
making war, which by nature subsisted in every individual, 
is .given up by all private persons that enter into society, and 
is vested in the sovereign power ^ : and this right is given up, 
not only by individuals, but even by the entire body of 
people, that are under the dominion of a sovereign. It would 
indeed be extremely improper, that any number of subjects 
should have the power of binding the supreme magistrate, 
and putting him against his will in a state of war. Whatever 
hostilities therefore may be committed by private citizens, 
the state ought not to be affected thereby : unless that should 
justify their proceedings, and thereby become partner in the 
guilt. Such unauthorised volunteers in violence are not 
ranked among open enemies, but are treated like pirates and 
robbers : according to that rule of ^the civil law * : kostes hi 
sunt qui nobis^ ant quihus nos^ publice bellum decrevimus : caeteri 
latrones aut praedones sunt. And the reason which is given by 
[ 258 ] Grotius i, why according to the law of nations a denunciation 
of war ought always to precede the actual commencement of 
hostilities, is not so much that the enemy may be put upon 
^ his guard (which is matter rather of magnanimity than right), 
but that it may be certainly clear that the war is not under- 
taken by private persons, but by the will of the whole com- 
munity ; whose right of willing is in this case transferred to 
the supreme magistrate by the fundamental laws of society. 
So that in order to make war completely effectual, it is neces- 
sary with us in England that it be publicly declared and duly 
proclaimed by the king^s authority ; and, then, all parts of 
both the contending nations, from the highest to the lowest, 
are bound by it. And wherever the right resides of beginning 
a national war, there also must reside the right of ending it, 
or the power of making peace. And the same check of par- 
liamentary impeachment, for improper or inglorious conduct, 
in beginning, conducting, or concluding a national war, is in 

^ Pufif. b. 8. C.6. § 8. ftnd Bwbeyr. * F/. SO, 16. 118. 
in toe* i Dojure b* I, 8. c< 3. § 1 1. 
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general sufficient to restaain the ministers of the crown from 
a wanton or injurious exertion of this great prerogative. 

I 

IV. But, as the delay of making war may sometimes be 
detrimental to individuals, who have suffered by depredations 
from foreign potentates, our laws have in some respects armed 
the subject with powers to impel the prerogative ; by directing 
the ministers of the crown to issue letters of marque and re- 
prisal upon due demand : the prerogative of granting which 
is nearly related to, and plainly derived from, that other of 
making war ; this being indeed only an incomplete state of 
hostilities, and generally ending in a formal denunciation of * 
war. These letters are grantable by the law of nations 
whenever the subjects of one state are oppressed and injured by 
those of another ; and justice is denied by that state to which 
the oppressor belongs. In this case letters of marque and repri- 
sal (words used as synonymous : and signifying, the latter, a 
taking in return, the former, the passing the frontiers in order 
to such taking may be obtained, in order to seise the bodies 
or goods of. the subjects of the offending state, until satisfaction 
be made, wherever they happen to be found. And indeed this [ 259 
custom of reprisal seems dictated by nature herself ; for which 
reason we find in the most antient times very notable instances 
of it But here the necessity is obvious of calling in the 
sovereign power, to determine when reprisals may be made ; 
else every private sufferer would be a judge in his own cause. 

In pursuance of which principle, it is with us declared by 
the statute 4 Hen. V. c. 7., that if any subjects of the realm 
are oppressed in the time of truce by any foreigners, the king 
will grant marque in due form, to all that feel themselves 
grieved. Which form is thus directed to be observed : the 
sufferer must first apply to the lord privy-seal ; and he shall 
make out letters of request [of restitution] under the privy- 
seal ; and if, after such request of satisfaction made, the party 
required do not within convenient time make due satisfaction 

k Grot. d. j. b. 3c p. 1,3, c.2, $ 4 & 5. won at the Elian games by his fhthet 

1 Bufresne, tit. Marca, Neleus, and for debts due to tnany 

See the account given by Nestor, vate subjects of the Fyliaa kingdom, 
in the eleventh book of the Iliad, of the out of which booty the king took three 
reprisal made by himself on the Epeian hundred head of Cattle for his own de- 
nation ; from whom he took a multitude mand. And the rest Were equitably di- 
of cattle, as a satbfaction for a prize vided among the Other cTe^tovs# 

VOL. I. T • 
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or restitution to the party grieved, the lord chancellor shall 
*niake him out letters of marque under the great seal ; and by 
virtue of these he may attack and seise the property of the 
aggressor nation, without hazard of being condemned as* a 
robber or pirate. 

y. Upon exactly the same reason stands the prerogative of 
granting safe-conducts, without which by the law of nations 
no member of one society has a right to intrude into another. 
And therefore Puffendorf very justly resolves ”, that it is left 
in the power of all states, to take such measures about the 
admission of strangers, as they think convenient ; those being 
ever excepted who are driven on the coast by necessity, or by 
any cause that deserves pity or compassion. Great tenderness 
is shewn by oqr laws, not only to foreigners in distress (as 
will appear when we come to speak of shipwrecks), but with 
regard also to the admission of strangers who come sponta- 
neously. For so long as their nation continues at peace with 
ours, and they themselves behave peaceably, they are under 
[ 260 ] the king’s protection ; though liable to be sent home whenever 
the king sees occasion. But no subject of a nation at war 
with us can, by the law of nations, come into the realm, nor 
can travel himself upon the high seas, or send his goods and 
mercliandize from one place to another, without danger of 
being seised by our subjects, unless he has letters of safe- 
conduct; which by divers antient statutes® must be granted 
under the king’s great seal and enrolled in chancery, or else 
are of no effect : the king being supposed the best judge of 
such emergencies, as may deserve exemption from the general 
law of arms. But passports under the king’s sign-manual, 
or licences from his embassadors abroad, are now more usual- 
ly obtamed, and are allowed to be of equal validity. 

Indeed* the law of England, as a commercial country, 
pays a very particular regard to foreign merchants, in innu- 
merable instances. One I cannot omit to mention : that by 
magna carta P it is provided, that all merchants (unless pub- 
licly prohibited before hand) shall have safe-conduct to depart 

" Law of N. and N. b. 3. c. 3. § 9. ^ c. SO. 

15 Hen. VI. c. 3. 18 Hen. VI. 

a. 8. 19 Hen. VI. c.2. 
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from, to come into, to t^rry in, and to go through England, 
for the exercise of merchandize, without any unreasonable 
imposts, except in time of war: and if a war breaks out 
between us and their country, they shall be attached (if in 
England) witliout harm of body or goods, till the king or his 
chief justiciary be informed how our merchants are treated 
in the land with which we are at war ; and, if ours be secure 
in that land, they shall be secure in ours. This seems to 
have been a common rule of equity among all the northern 
nations ; for we learn from Stiernhook % that it was a maxim 
among the Goths and Swedes, ** qttam legem exteri nobis 
posuere^ eandem illis panemus^^ But it is somewhat extra- 
ordinary that it should have found a place in magna carta^ a 
mere interior treaty between the king and his natural-bom 
subjects : which occasions the learned Montesquieu to remark 
with a degree of admiration, ‘‘ that the English have made 
“ the protection of foreign merchants one of the articles of 
their national liberty**.” But indeed it well justifies another 
observation which he has made that the English know 
better than any other people upon earth, how to value at 
the same time these three great advantages, religion, 
‘‘ liberty, apd commerce.” Very different from the genius 
of the Roman people; who in their manners, their consti- 
tution, and even in their laws, treated commerce as a dis- 
honourable employment, and prohibited the exercise thereof 
to persons of birth, or rank, or fortune t : and equally dif- 
ferent from the bigotry of the canonists, who looked on trade 
as inconsistent with Christianity", and determined at the 
council of Melfi, under pope Urban II. A. JD. 1090, that it 
was impossible with a safe conscience to exercise any traffic, 
or follow the profession of the law 

DejureSueon»\.S, c.4. tianus debet esse mercator! ant it vo- 

Sp. L. 20. 13. luerit esse, jyrqjiciatur de ecclesia Dei, 

” Ibid. 20. 7. Decret, 1. 88. 11. 

^ NobUiores natalibus, et honorum Falsa JU jmenitentia [laid] cum 

luce conspicuos, et patrimonio dUiores, jyenitus ab officia curiali vel negotiali 
pemiciosum urbibus mercimonium ex~ non recedit, quae sine peccatis agi uUa 
ercere probibemus, C. 4. 63. S. ratione non praevcdet. Act, CondL apud 

“ Homo mercator vie aut nunquam Baron, c. 16. 

]^test Deo placere ; et ideo nuUus chris- 


(4) By a series of temporary acts, which commenced about the middle of 
the last reign, the residence of aliens in this country has been put under 

T 2 some 
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These are the principal prerogatives of the king respect- 
ing this nation’s intercourse with foreign nations; in all of 
which he is considei’ed as the delegate or representative of 
his people. But in domestic aifairs he is considered in a 
great variety of characters, and from thence there arises an 
abundant number of other prerogatives. 

i 

I. First, he is a constituent part of the supreme legisla- 
tive power; and, as such, has the prerogative of rejecting 
such provisions in parliament, as he judges improper to be 
passed. The expediency of which constitution has before 
been evinced at large I shall only farther remark, that the 
king is not bound by any act of parliament, unless he be 
named therein by special and particular words. The most 
general words that can be devised (“ any person or persons, 
“ bodies politic or corporate, &c.”) affect not him in the 

[ 262 ] least, if they may tend to restrain or diminish any of his 
rights or interests y. For it would be of most mischievous 
consequence to the public, if the strength of the executive 
power were liable to be curtailed without it’s own express 
consent, by constructions and implications of the subject. 
Yet, where an act of parliament is expressly made for the 
preservation of public rights and the suppression of public 
wrongs, and does not interfere with tlie established rights of 
the crown, it is said to be binding as well upon the king as 
upon the subject^: and, likewise the king may take the benefit 
of any particular act, though he be not especially named 

II. The king is considered, in the next place, as the ge- 
neralissimo, or the first in the military command, within the 
kingdom. The great end of society is to protect the weakness 
of individuals by the united strength of the community : and 
the principal use of government is to direct that united 

* Ch. 2, p.l54. * Unci. 71. 

y 11 Rep. 74 / » 7 Rep. 32. 


some restrictions, the general objects of which are to keep the government 
informed from time to time of the number, names, circumstances, and 
places of abode of resident foreigners, and also to arm it with a power of 
summarily sending them out of the kingdom whenever it shall think such 
a measure necessary. 
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i$trength in the best and ^ost effectual manner, to answer the 
end proposed. Monarchical government is allowed to be the 
6ttest of any for this purpose : it follows therefore, from the 
very end of it’s institution, that in a monarchy the military 
power must be trusted in the hands of the prince. 

In this capacity therefore, of general of the kingdom, the 
king has the sole power of raising and regulating fleets and 
armies. Of the manner in which they are raised and regu- 
lated I shall speak more, when I come to consider the mili- 
tary state. We are now only to consider the prerogative of 
enlisting and of governing them; which indeed was disputed 
and claimed, contrary to all reason and precedent, by the long 
parliament of king Charles I. ; but, upon the restoration of 
his son, was solemnly declared by the statute 1 3 Car. 11. c. 6. 
to be in the king alone; for that the sole supreme govern- 
ment and command of the militia within all his majesty’s 
realms and dominions, and of all forces by sea and land, and 
of all forts and places of strength, ever was, and is the un^ 
doubted right of his majesty, and his royal predecessors, kings [ 263 
and queens of England; and that both or either house of 
parliament cannot, nor ought to, pretend to the same. 

This statute, it is obvious to observe, extends not only to 
fleets and armies, but also to forts, and other places of 
strength, within the realm: the sole prerogative as well of 
erecting, as manning and governing of which belongs to the 
king in his capacity of general of the kingdom^: and all 
lands were formerly subject to a tax, for building of castles 
wherever the king thought proper. This was one of the 
three things, from contributing to the performance of which 
no lands were exempted ; and therefore called by our Saxon 
ancestors the trinoda necessitas : sc. pontis reparation arcis con- 
struction et expeditio contra hostem And this they were called 
upon to do so often that, as sir Edward Coke from M. Paris 
assures us^*, there were in the time of Henry II. 1115 castles 

*>2 Inst. 30. ‘‘2lnst4 31< 

^ Cowl’s Interp. tit. caslellorum ope- 
rath. Seld, Jan. Ang. 1. 42. 
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subsisting in England. (5) The inconveniences of whicliy 
when granted out to private subjects, the lordly barons of 
those times, were severely felt by the whole kingdom ; for, 
as William of Newburgh remarks in the reign of king Stephen, 
erant in Anglia quodammodo tot rege$ ml potiuts tyrannic 
qnot domini castellorum but it was felt by none more 
sensibly than by two succeeding princes, king John and king 
Henry III. And therefore, the greatest part of them being 
demolished in the barons* wars, the kings of aftertimes have 
been very cautious of suffering them to be rebuilt in a forti- 
fied manner : and sir Edward Coke lays it down % that no 
subject can build a castle, or house of strength, imbattled, or 
other fortress defensible, without the licence of the king ; for 
the danger which might ensue, if every man at his pleasure 
might do it. 

It is partly upon the same, and partly upon a fiscal found- 
ation, to secure his marine revenue, that the king has the 
[ 264? ] prerogative of appointing ports and havens^ or such pkces 
only for persons and merchandize to pass into and out of the 
realm, as he in his wisdom sees proper^ By the feodal law, 
all navigable rivers and havens were computed among the 
regalia \ and were subject to the sovereign of the state. And 
in England it hath always been holden that the king is lord 
of the whole shore \ and particularly is the guardian of the 
ports and havens, which are the inlets and gates of the realm**: 
and therefore, so early as the reign of king John, we find 
ships seised by the king’s officers for putting in at a place 
that was not a legal port *. These legal ports were undoubt- 

* 1 Inst. 5. ^ Dav. 9. 56. 

^ 2 JFVud. t, 56. Crag. 1. 15. 15. ‘ Madox, hist, exch, 530. 

« F. N. B. 113. 


(5) It might be inferred from the manner in which this quotation i» 
introduced, that Henry the second himself was a great erecter of castles. 
The fact is„ that these castles were baronial residences multiplied during 
the weak and turbulent reign of Stephen ; that Henry felt the inconveni« 
ence of them even before his succession ; and made it one of the secret 
articles of his treaty with Stephen, that every castle built in his reign should 
be pulled down ; however Stephen neglected, or was unable to perform 
this, and it was one of the first of Henry’s own acts after bis accession. 
Ld.Litt,H.2. B.1.&2. 
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edly at first assigned the crown ; since to each of them a 
court of portmote is incident the jurisdiction of which must 
flow from the royal authority : the great ports of the sea are 
also referred to, as well known and established by, statute 
4? Hen. IV. c.20. which prohibits the landing elsewhere under 
pain of confiscation ; and the statute 1 Eliz. c.ll. recites, that 
the franchise of lading and discharging had been frequently 
granted by the crown. 

But though the king had a power of granting the fran- 
chise of havens and ports, yet he had not the power of re- 
sumption, or of narrowing and confining their limits when 
once established ; but any person had a right to load or dis- 
charge his merchandize in any part of the haven ; whereby 
the revenue of the customs was much impaired and dimin- 
ished, by fraudulent landings in obscure and private corners. 

This occasioned the statutes of I Eliz. c.ll. and 13 & 14 Car. II. 
c.11. § 14. which enable the crown by commission to ascertain 
the limits of all ports, and to assign proper wharfs and quays 
in each port, for the exclusive landing and loading of mer- 
chandize. 

The erection of beacons, light-houses, and sea-marks, is 
also a branch of the royal prerogative : whereof the first was 
antiently used in order to alarm the country, in case of the [ 26 
approach of an enemy ; and all of them are signally useful in 
guiding and preserving vessels at sea by night as well as by 
day. For this purpose the king hath the exclusive power, 
by commission under his great seal^, to cause them to be 
erected in fit and convenient places as well upon the lands 
of the subject as upon the demesnes of the crown: which 
power is usually vested by letters»patent in the office of lord 
high admiral And by statute 8 Eliz. c,13. the corporation 
of the Trinity-house are empowered to set up any beacons or 
sea-marks wherever they shall think them necessary ;• and if 
the owner of the land or any other person shall destroy them, 
or shall take down any steeple, tree, or other known seamark, 

^ 4 Inst. 148. *“ Hof. Claut, 1 jRic»II. mb4!2. Piyn'. 

* 3 Inst. 204. 4 Inst. 148w on 4 Inst. 136. 

« lSi(1.158. 4lnst.l49. 
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he shall forfeit 100/. or in case of inability to pay it, shall be 
ij>so facto outlawed. 


[ 266 ] 



To this branch of the prerogative may also be referred the 
power vested in his majesty, by statutes 12 Car.IL c.4. and 
29Geo.IL C.16. of prohibiting the exportation of arms or 
ammunition out of this kingdom under severe penalties : and 
likewise the right which the king has, whenever he sees pro- 
per, of confining his subjects* to stay within the realm, or of 
recalling them when beyond the seas. By the common law 
every man may go out of the realm for whatever cause he 
pleaseth, without obtaining the king’s leave ; provided he is 
under no injunction of staying at home (which liberty was 
expressly declared in king John’s great charter [c. 4'2.], though 
left out in that of Henry III.); but, because that every man 
ought of right to defend the king and his realm, therefore the 
king at his pleasure may command him by his writ that he go 
not beyond jhe seas, or out of the realm, without licence ; 
and if he do the contrary, he shall be punished for disobeying 
the king’s command. Some persons there antiently were, 
that, by reason of their stations, were imder a perpetual pro- 
hibition of going abroad without licence obtained; among 
which were reckoned all peers, on account of their being 
counsellors of the crown ; . all knights who were bound to de- 
fend the kingdom from invasions ; all ecclesiastics, who were 
expressly confined by the fourth chapter of the constitutions 
of Clarendon, on account of their attachment in the times of 
popery to the see of Rome : all archers and other artificers, 
lest they should instruct foreigners to rival us in their several 
trades and manufactures. This was law in the times of Brit- 
ton P, who wrote in the reign of Edward I. : and sir Edward 
Coke ^ gives us many instances to this effect in the time of 
Edward III. In the succeeding reign the affair of travelling 
wore a very different aspect; an act of parliament being made’’, 
forbidding all persons whatever to go abroad without licence; 
except only the lords and other great men of the realm ; and 
true and notable merchants; and the king’s soldiers. But 
this act was repealed by the statute 4 Jac. 1. c.l. And at 
present every body has, or at least assumes, the liberty of 

•FN.B.85. 3 Inst. 179. 

P C.129. r 5 Rich. II, st.l, C.2. 
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going abroad when he plecises. Yet undoubtedly if the king, 
by writ of ne exeat regnum^ under his great seal or privy seal, 
thinks proper to prohibit him from so doing ; or if the king 
sends a writ to any man, when abroad, commanding his re« 
turn, and in either case the subject disobeys; it is a high 
contempt of the king’s prerogative, for which the offender's 
lands shall be seised till he return ; and then he is liable to 
fine and imprisonment *. (6) 

III. Another capacity, in which the king is considered 
in domestic affairs, is as the fountain of justice and general 
conservator of the peace of the kingdom. By the fountain of 
justice the law does not mean the author or wiginal^ but only 
the distributoi'. Justice is not derived from the king, as from 
his free gift ; but he is the steward of the public, to dispense 
it to whom it is due ^ He is not the spring, but the reser- 
voir; from whence right and equity are conducted, by a 
thousand channels, to every individual. The orig^al power 
of judicature, by the fundamental principles of society, is 
lodged in the society at large : but as it would be impracti- [ 267 ] 
cable to render complete justice to every individual, by the 
people in their collective capacity, therefore every nation has 
committed that power to certain select magistrates, who with 

• 1 Hawk. P. C. C.22. ut juslUiam facial universis* Bract. 

* Ad hoc autem creatus esl el electus, 1. 3. tr.l. c.9. § 3. 


(6) The writ of ne exeat regno is now applied in the court of chancery 
to other than the state purposes for which it was originally framed. In 
James the first’s time, a usage commenced, which time has legalised, of 
granting the writ for the furtherance of justice in civil suits ; and it issues 
now as a mode of procuring bail for an equitable demand, where the party 
applying will make an affidavit that the party sued is going abroad, and 
that the equitable debt will be endangered b^his so doing. It is also used 
where a party has been decreed by the ecclesiastical court to pay alimony 
and costs, and is about to withdraw himself from the reach of that court’s 
jurisdiction. A bill is filed in these cases, founded on the affidavit, and 
prays for the writ $ the granting it is matter of discretion, and as it is a severe 
process, and such use of it is a departure from its original purpose, the 
discretion is exercised with great caution. If granted, it usually issues to 
the sheriff commanding him to make the defendant find sufficient surety 
that he will not leave the realm without the court’s permission, and in 
default of his finding such surety to commit him to prison. Maddock’s 
Chanc. Pract. 2. 226. ^ 
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more ease and expedition can hear'and determine complaints; 
and in England this authority has immemorially been exer- 
cised by the king or his substitutes. He therefore has alone 
the right of erecting courts of judicature: for, though the 
constitution of the kingdom hath intrusted him with the 
whole executive power of the laws, it is impossible, as well as 
improper, that he should personally carry into execution this 
great and extensive trust : it is consequently necessary, that 
courts should be erected, to assist him in executing this power; 
and equally necessary, that, if erected, they should be erected 
by his authority. And hence it is, that all jurisdictions of 
courts are either mediately or immediately derived from the 
crown, their proceedings run generally in the king’s name, 
they pass under his seal, and are executed by his officers. 

It is probable, and almost certain, that in very early times, 
before our constitution arrived at it’s full perfection, our kings 
in person often heard and determined causes between party 
and party. (7) But at present, by the long and uniform usage 
of many ages, our kings have delegated their whole judicial 
power to the judges of their several courts ; which are the 
grand depositaries of the fundamental laws of the kingdom, 
and have gained a known and stated jurisdiction, regulated 
by certain and established rules, which the crown itself can- 
not now alter but by act of parliament “. And, in order to 
maintain both the dignity and independence of the judges in 
the superior courts, it is enacted by the statute 12 & 13 W. Ill, 
c, 2. that their commissions shall be made (not, as formerly, 
durante bene placitOy but) quamdiu bene se gesserint^ and their 
salaries ascertained and established; but that it may be lawful 
to remove them on the addresss of both houses of parliament, 
An<f now by the noble ipfiprovements of that law in the statute 
of 1 Geo. III. C.23. enacted at the earnest recommendation of 
[ 268 ] the king himself fi:om the throne, the judges are continued in 
their offices during their good behaviour, notwithstanding 
any demise of the crown, which was formerly held imme- 
diately to vacate their seats, and their full salaries are abso- 

“ 2 Hawk. P. C. c.l. ^ Lord Raym.747. 


(7) SeeVol.llI. p.4I. 
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lately secured to them dufing the continuance of their com- 
missions ; his majesty having been pleased to declare, that 
he looked upon the independence and uprightness of the 
judges, as essential to tlie impartial administration of 
justice; as one of the best securities of the rights and 
“ liberties of his subjects ; and as most conducive to the 
honour of the crown 

In criminal proceedings, or prosecutions for oflPences, it 
would still be a higher absurdity, if the king personally sate 
in judgment; because in regard to these he appears in another 
capacity, that of jpros€ciUo7\ All offences are either against 
the king's peace, or his crown and dignity : and are so laid in 
every indictment. For though in dieir consequences they 
generally seem (except in the case of treason and a very 
few others) to be rather offences against the kingdom than 
the king; yet, as the public, which is an invisible body, has 
delegated all it’s power and rights, with regard to the execu- 
tion of the laws, to one visible magistrate, all affronts to that 
power, and breaches of those rights, are immediately offences 
against him, to whom they are so delegated by the public. 

He is therefore the proper person to prosecute for all public 
offences and breaches of the peace, being the person injured 
in the eye of the law. And this notion was carried so fer in 
the old Gothic constitution (wherein the king was bound by 
his coronation oath to conserve the peace), that in case of any 
forcible injury offered to the person of a fellow-subject, the 
offender was accused of a kind of perjury, in having violated 
the king’s coronation oath ; dicehatur Jregisse juramentum regis 
juratum And hence also arises another branch of the pre- £ 269 
rogative, that of pardoning offences ; for it is reasonable that 
he only who is injured should hav^ the power of forgiving. 

Of prosecutions and pardons I shall treat more at large here- 
after ; and only mention them here, in this cursory manner, 
to shew the constitutional grounds of this power of the crown, 
and how regularly connected all the links are in this vast 
chain of prerogative. 

* Com. Journ. S Mar. 1761. so also, when the chief justice Thorpe 

^ Stiemh. de jure Gotk» c. 3. was condemned to be hanged for bribe- 
A. notion somewhat similar to this may ry, he was said sacramentum domini 
be found in the Mirror, c.l. § 5. And r^iefregme* JtoU Pari* 25Edw,III* 
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In this distinct and separate existence of the judicial power 
in a peculiar body of men, nominated indeed, but not re- 
moveable at pleasure, by the crown, consists one main pre- 
servative of the public liberty ; which cannot subsist long in 
any state, unless the administration of common justice be in 
some degree separated both from the legislative and also from 
the executive power. Were it joined with the legislative, 
the life, liberty, and property of the subject would be in the 
hands of arbitrary judges, whose decisions would be then 
regulated only by their own opinions, and not by any funda- 
mental principles of law ; which, though legislators may de- 
part from, yet judges are bound to observe. Were it joined 
with the executive, this union might soon be an over-balance 
for the legislative. For which reason, l3y the statute of 
16 C. I. c. 10. which abolished the court of star-chamber, 
effectual care is taken to remove all judicial power out of the 
hands of the king’s privy council ; who, as then was evident 
from recent instances, might soon be inclined to pronounce 
that for law, which was most agreeable to the prince or his 
officers. Nothing therefore is more to be avoided, in a free 
constitution, than uniting the provinces of a judge and a 
minister of state. And indeed, that the absolute power, 
claimed and exercised in a neighbouring nation, is more tole- 
rable than that of the eastern empires, is in great measure 
owing to their having vested their judicial power in their 
parliaments, a body separate and distinct from both the 
legislative and executive : and if ever that nation recovers it’s 
former liberty, it will owe it to the efforts of those assemblies. 
In Turkey, where every thing is centered in the sultan or 
£ 270 ] his ministers, despotic power is in it’s meridian, and wears a 
more dreadful aspect. 

■ r 

A CONSEQUENCE of this prerogative is the legal •ubiquity of 
the king. His majesty, in the eye of the law, is always pre- 
sent in all his courts, though he cannot personally distribute 
justice*. His judges are the mirror by which the king’s 
image is reflected. It is the regal office, and not the royal 
person, that is always present in the court, always ready to un- 
dertake prosecutions, or pronounce judgment, for the benefit 


* Fortesc. c. 8, Si Inst, 185. 
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and protection of the subject. And from this ubiquity it 
follows, that the king can never be nonsuit * ; for a nonsuit 
is the desertion of the suit or action by the non-appearance 
of the plfidntiflP in court. For the same reason also, in the 
forms of legal proceedings, the king is not said to appear by 
his attorney, as other men do ; for in contemplation of law 
he is always present in court 

From the same original, the king’s being the fountain of 
justice, we may also deduce the prerogative of issuing pro- 
clamations, which is vested in the king alone. These pro^ 
clamations have then a binding force, when (as sir Edward* 

Coke observes they are grounded upon and enforce the 
laws of the realm. For though the making of laws is en- 
tirely the work of a distinct part, the legislative branch, of 
the sovereign power, yet the manner, time, and circumstances 
of putting those laws in execution must frequently be left to 
the discretion of the executive magistrate. And therefore 
his constitutions or edicts concerning these points, which we 
call proclamations, are binding upon the subject, where they 
do not either contradict the old laws or tend to establish new 
ones; but only enforce tlie execution of such laws as are 
already in being, in such manner as the king shall judge ne- 
cessary. Thus the established law is, that the king may pro- 
hibit any of his subjects from leaving the realm : a proclam- 
ation therefore forbidding this in general for three weeks, 
by laying an embargo upon all shipping in time of war^, will [ 271 ] 
be equally binding as an act of parliament, because founded 
upon a prior law. But a proclamation to lay an embargo in 
time of peace upon all vessels laden with wheat (though in. 
the time of a public scarcity) being contrary to law, and par- 
ticularly to statute 22 Car. II. c. 13. the advisers of such a pro- 
clamation, and all persons acting undbr it, found it necessary 
to be indemnified by a special act of parliament, 7 Geo. III. 
c. 7. A proclamation for 'disarming papists is also binding, 
being only in execution of what the legislature has first or- 
dained : but a proclamation for allowing arms to papists, or 
for disarming any protestant subjects, will not bind ; because 
the first would be to assume a dispensing power, the latter 


« Co. Litt. 139. 
Finch. L. 81 . 


<= 3 Inst. 162. 

4 Mod. 177. 179. 
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a legislative one ; to the vesting pf either of which in any 
single person the laws of England are absolutely strangers. 
Indeed by the statute 31 Hen.VIII. c. 8. it was enacted, 
that the king’s proclamations should have the force of acts of 
parliament ; a statute, which was 'calculated to introduce the 
most despotic tyranny ; and which must have proved fatal to 
the liberties of this kingdom, had it not been luckily repealed 
in the minority of his successor, about five years after ®. 

IV. The king is likewise the fountain of honour, of office, 
and of privilege ; and this in a different sense from that 
«DPberein he is styled the fountain of justice ; for here he is 
really the parent of them. It is impossible that government 
can be maintained without a due subordination of rank ; that 
the people may know and distinguish such as are set over 
them, in order to yield them their due respect and obedience; 
and also that the officers themselves, being encouraged by 
emulation and the hopes of superiority, may the better dis- 
charge their functions; and the law supposes that no one 
can be so good a judge of tlieir several merits and services, 
as the king himself who employs them. It has therefore 
intrusted him with the sole power of conferring dignities and 
honours, in confidence that he will bestow them upon none 
but such as deserve them. And therefore all degrees of 
[ 272 ] nobility, of knighthood, and other titles, are received by im- 
mediate grant from the crown ; either expressed in writing, 
by writs or letters patent, as in the creations of peers and 
baronets ; or by corporeal investiture, as in the creation of a 
simple knight 

• 

From the same principle also arises the prerogative of 
erecting and disposing of offices : for honours and offices are 
in their nature convertible and synonymous. All offices 
under the crown carry in the eye of the law an honour along 
with them; because they imply a superiority of parts and 
abilities, being supposed to be always filled with those that 
are most able to execute them. And, on the other hand, all 
honours in their original had duties or offices annexed to 
them : an earl, comes^ was the conservator or governor of a 
county ; and a knight, miles^ was bound to attend the king 

* Suit. 1 Edw. VI. C.12. 
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in his warst For the sam^ reason therefore that Ixmours are 
in the disposal of the king, offices ought to be so likewise : 
and as the king may create new titles, so may he create new 
offices : but with this restriction, that he cannot create new 
offices with new fees annexed to them, nor annex new fees 
to old offices ; for this would be a tax upon the subject, which 
cannot be imposed but by act of parliament ^ Wherefore, 
in 13 Hen. IV., a new office being created by the king’s 
letters patent for measuring cloths, with a new fee for the 
same, the letters patent were, on account of the new fee, re- 
voked and declared void in parliament. 

Upon the same, or a like reason, the king has also the pre- 
rogative of conferring privileges upon private persons. Such 
as granting place or precedence to any of his subjects as shall 
seem good to his royal wisdom ® : or such as converting 
aliens, or persons born out of the king’s dominions, into 
denizens ; whereby some very considerable privileges of natu- 
ral-born subjects are conferred upon them. Such also is 
the prerogative of erecting corporations ; whereby a number 
of private persons are united and knit together, and enjoy 
many liberties, powers, and immunities in their political capa- 
city, which they were utterly incapable of in their natural. [ 273 ] 
Of aliens, denizens, natural-born and naturalized subjects, 

I shall speak more largely in a subsequent chapter; as also of 
corporations at the close of this book of our commentaries. 

I now only mention them incidentally, in order to remark the 
king’s prerogative of making them ; which is grounded upon 
this foundation, that the king, having the sole administration of 
the government in his hands, is the best and the only judge, 
in what capacities, with what privileges, and under what 
distinctions, his people are the best qualified to serve, and to 
act under him. A principle, which was carried so far by 
the imperial law, that it was determined to be the crime of 
sacrilege, even to doubt whether the prince had appointed 
proper officers in the state 

^ 2 Inst. 53$. oporiet ; sacrilegii enim instar est, dnH- 

« 4 Inst. S61. iare an is dign%ts sU, qwm tUgerit im* 

^ Dispuiare de princspoiU peratar, C9. 29. 3. 
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V. Another light, in which the laws of England con- 
sidered the king with regard to domestic concerns, is as the 
arbiter of commerce. By commerce, I at present mean 
domestic commerce only. It would lead me into too large a 
field, if I were to attempt to enter upon the nature of foreign 
trade, it’s privileges, regulations, and restrictions ; and would 
be also quite beskle the purpose of these commentaries, which 
are confined to the laws of England : whereas no municipal 
laws can be sufficient to order and determine the very exten- 
sive and complicated affairs of traffic and merchandize ; 
neither can they have a proper authority for this purpose. 
For, as these are transactions carried on between subjects 
of independent states, the municipal laws of one will not be 
regarded by the other. For which reason the affairs of 
- commerce are ’regulated by a law of tlieir own, called the law 
merchant or lej: metxatoria^ which all nations agree in and 
take notice of. And in particular it is held to be part of the 
law of England, which decides the causes of merchants by 
the general rules which obtain m all commercial countries ; 
and that often even in matters relating to domestic trade, as 
for instance with regard to the drawing, the acceptance, and 
transfer of inland bills of exchange K 

274 ] With us in England, the king’s prerogative, so far as it 
relates to mere domestic commerce, will fall principally under 
the following articles : 

First, the establishment of public marts, or places of 
buying and selling ; such as markets and fairs, with the tolls 
thereunto belonging. These can only be set up by virtue of 
the king’s grant, or by long and immemorial usage and pre- 
scription, which presupposes such a grant The limitation 
of these public resorts, such time and such place as may be 
most convenient for the neighbourhood, forms a part of oeco- 
nomics, or domestic polity ; which, considering the kingdom 
as a large family, and the king as the master of it, he clearly 
has a right to dispose and order as he pleases. (8) 

‘ Co. Lia. 172. Ld. Rayin. 181. 1542. ^ 2 Inst. 220. 


(8) SeeVol.Ill. p.2l8. The king’s right of establishing markets and 
fairs cannot be exercised to the prejudice of interests previously vested; 

and 
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Secondly, the regulation of weights and measures. These* 
for the advantage of the public, ought to be universally the 
same throughout the kingdom, being the general criterions 
which reduce all things to the same or an equivalent value. 

But, as weight and measure are things in their nature arbi- 
trary and uncertain, it is therefore expedient that they be 
reduced to some fixed rule or standard : which standard it is 
impossible to fix by any written law or oral proclamation ; 
for no man can, by words only, give another an adequate 
idea of a foot rule or a pound weight. It is therefore neces- 
sary to have recourse to some visible, palpable, material 
standard ; by forming a comparison with which, all weights 
and measures may be reduced to one uniform jsize : and the 
prerogative of fixing this standard our antient law vested in 
the crown, as in Normandy it belonged to the f)uke *. This 
standard was originally kept at Winchester : and we find in 
the laws of king Edgar near a century before the conquest, 
an injunction that the one measure, which was kept at 
Winchester, should be observed throughout the realm. Most 
nations have regulated the standard of measures of length by 
comparison with the parts of the human body; as the palm, [275 
the hand, the span, the foot, the cubit, the ell {tdna^ or arm), 
the pace, and the fathom. But as these are of different 
dimensions in men of different proportions, our antient 
historians " inform us, that a new standard of longitudinal 
measure was ascertained by king Henry the first; who com- 
manded that the ulna^ or antient ell, which answers to the 
modern yard, should be made of the exact length of his own 
arm. And, one standard of measures of length being gained, 
all others are easily derived from thence ; those of greater 
length by multiplying, those of less by subdividing, that ori- 
ginal standard. Thus, by the statute called compositio ulna-^ 
rum et peril carunij five yards and a half make a perch; and 
the. yard is subdivided into three feet, and each foot into 
twelve inches : which inches will be each of the length of 
three grains of barley. Superficial measures are derived by 

^ Gr, C(ymtum, cA6. " Will. Malmsb. in vita Hen. L 

cap. 8. Spelm. Hen, I, apud Wilkins, 299. 

and therefore he can only create them subject to the restrictions mentioned 
in the place referred to. 
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squaring those of length ; and measui;es of capacity, by cubing 
them. The standard of weights was originalfy taken from 
corns of wheat, whence the lowest denomination of 'weights 
we have is still called a grain ; thirty-two of which ^re direct- 
ed, by the statute called compositio mensurarum^ to compose 
a pennyweight, whereof twenty make an ounce, twelve 
ounces a pound, and so upwards. And upon these prin- 
ciples the first standards were made ; which, being originally 
so fixed by the crown, their subsequent regulations have been 
generally made by the king in parliament. Thus, under 
king Richard I. in his parliament holden at Westminster, 
A* 1), 1197, it was ordained that there should be only one 
weight and one measure throughout the kingdom, and that 
the custody of the assize, or standard of weights and mea- 
sures, should be committed to certain persons in every city 
and borough ° ; from whence tlie antient office of the king^s 
aulnager seems to have been derived, whose duty it was, for 
a certain fee, to measure all cloths made for sale, till the office 
was abolished by the statute 1 1 & 12 W.III. c. 20. In king 
John’s time this ordinance of king Richard was frequently 
£ 276 ] dispensed with for money p : which occasioned a provision to 
be made for enforcing it, in the great charters of king John 
and his son \ These original standards were called pondus 
regia *’ and menmra dumini ?'egis * and are directed by a 
variety of subsequent statutes to be kept in the exchequer, 
and all weights and measures to be made conformable there- 
to But, as sir Edward Coke observes though this hath 
so often by authority of parliament been enacted, yet it 
could never be effected ; so forcible is custom with the mul- 
titude. (9) 

o iHoved, Matth. Paris. ^ 14Edw. III. st. 1, c.l2. 25 Edw. 

P Hoved, ^.2?. 1201. III. st. 5. c. 9& 10. 16 Rich. II. c.3. 

*1 9 Hen. III. c.25. 8 Hen. VI. c. 5. 11 Hen. VI. c. 8. 

** Piac. S5Edw. I, apud, Cowel’sln- 11 Hen. VII. c. 4. 22 Car. II. c. 8. 
terp. tit. pondus reg^s* » “ Inst. 41. 

• Flet, 2. 12. 

(9) Another attempt to introduce a uniformity of weights and measures 
has been made by the 5G.4. c.74. the operation of which, by the 
6 G. 4. c. 12 ., is postponed to the 1st day of January 1826. By this statute, 
an imperial standard yard, pound, gallon, and bushel for heaped mea- 
sure, are fixed, and the prmciple laid down, on which they may be 
renewed, if lost or destroyed. Models and copies of these and their 

parts, 
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Thirdly, as nioncj js the medium of commerce, it is the 
king’s prerogative, as the arbiter of domestic commerce, to 
give it autliority, or make it current. Money is an universal 
mediuTti, common standard, by comparison witii which 
the value of all merchandize may be ascertained : or it is a 
sign, which ’represents the respective values of all commo- 
dities. Metals are well calculated for this sign, because they 
are durable, and are capable of many subdivisions : and a pre- 
cious metal is still better calculated for this purpose, because 
it is the most portable. A metal is also the most proper for a 
common measure, because it can easily be reduced to the same 
standard in all nations : and every particular nation fixes on 
it it^s own impression, that the weight and standard (wherein 
consists the intrinsic value) may both be known by inspection 
only. 

As the quantity of precious metals increases, that is, the 
more of them there is extracted from the mine, this universal 
medium or common sign will sink in value, and grow less 
precious. Above a thousand millions of bullion are calculated 
to have been imported into Europe from America within less 
than three centuries : and the quantity is daily increasing. 
The consequence is, that more money must be given now 
for the same commodity than was given an hundred years ago. [ 
And, if any accident were to diminish the quantity of gold 
and silver, their value would proportionably rise. A horse 
that was formerly worth ten pounds, is now^ perhaps worth 
twenty : and, by any failure of current specie, the price may 
be reduced to what it was. Yet is the horse in reality neither 
dearer nor cheaper at one time than another : for, if the 
metal which constitutes the coin was formerly twice as scarce 


parts, and multiples, are to be deposited at the Chamberlain’s Office, 
V/estniinster, and sent to London, Edinburgh, Dublin, and other cities 
and places. The niagistratcs are to procure them for the use of their 
respective counties; and after the 1st of .January 182G, all contracts diall 
be governed by these standards, unless express agreement be made to the 
contrary; and if it be, unless the proportion of the local or special mea- 
sure to the standard be specified in the agreement, such agreement shall 
be null and void. The statute then repeals, among a great many others, 
all the statutes cited above. 

u 2 
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as at present, the commodity was then as clear at half the 
price as now it is at the whole. 

The coining of money is in all states the act of the ^sove- 
reign power; for the reason just mentioned, that its value 
may be known on inspection. And with respect to coinage in 
general, there are tliree things to be considered therein ; the 
materials, the impression, and the denomination. 

With regard to the materials, sir Edward Coke lays it 
down'^, that the money of England must either be of gold 
or silver : and none other was ever issued by the royal au- 
thority till 1672, when copper farthings and halfpence were 
coined by king Charles the second, and ordered by procla- 
mation to be current in all payments, under the value of six- 
pence, and not otherwise. Hut this copper coin is not upon 
the same footing with the other in many respects, particu- 
larly with regard to the offence of counterfeiting it. (10) And, 
as to the silver coin, it is enacted by statute H- Geo. III. c.42. 
that no tender of payment in silver money, exceeding twenty- 
five pounds at one time, shall be a sufficient tender in law, 
for more than its value by weight, at the rate of 5s, 2(1, an 
ounce. (11) 

As to the impression, the stamping thereof is the unques- 
tionable prerogative of the crown : for, though divers bi- 
shops and monasteries had formerly the privilege of coining 
money, yet, as sir Matthew Hale observes this was usually 
done by special grant from the king, or by prescription, which 
[ 278 ] supposes one; and tlierelbrc was derived from, and not in 
derogation of, the royal prerogative. Besides that, they had 
only the profit of the coinage, and not the power of insti- 
tuting either the impression or denomination ; but had usually 
the stamp sent them from the exchequer. 

The denomination, or the value for which the coin is to pass 
current, is likewise in the breast of the king ; and, if any 

2liibt. 577, 1 Hist. P.C.191. 

(10) SeeVol.IV. p.98 — 100, 

(11) By the 56 G. 3, c.68. gold is made the only legal tender for pay- 
ments within the united kingdom exceeding 40 j. 
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unusual pieces are coined, tliat value must be ascertained by 
proclamation. In order to fix the value, the weight and the 
finen^s of the metal are to be taken into consideration to- 
gether. When a given weight of gold or silver is of a given 
fineness, it is then of the true standard % and called esterling 
or sterling metal ; a name for which there are various reasons 
given y, but none of them entirely satisfactory. And of this 
sterling or esterling metal all the coin of the kingdom must 
be made, by the statute 25 Edw.III. st. 5. c. 13. So that the 
king’s prerogative seeineth not to extend to the debasing or 
enhancing the value of the coin below or above the sterling 
value*: though sir Matthew Hale^ appears to be of another 
opinion. The king may also, by his proclamation, legitimate 
foreign coin, and make it current here, declaring at what 
value it shall be taken in j^ayments Rut this, I apprehend, 
ought to be by comparison with the standard of our own 
coin ; otherwise the consent of parliament will be necessary. 

There is at present no sucli legitimated money ; Portugal 
coin being only current by private consent, so that any one £ 279 
who pleases may refuse to take it in payment. The king may 
also at any time decry, or cry down, any coin of the king- 
dom, and make it no longer current \ 

V. The king is, lastly, considered by the laws of England 
as the head and supreme goveimor of the national church. 

To enter into the reasons upon which this prerogative is 
founded, is matter rather of divinity than of law. I shall 
therefore only observe, that by statute 26 Hen. VIII. c. 1 . (recit- 

* This standard hath been frequently Spolm. Gloss. 203. Dufresne,III. 

varied in former times; but hath for 165. The most plausible opinion seems 
many years past Ijecu thus invariably to that adopted by those two ety- 
settled. The pound troy of gold, con- mologists, that the name was derived 
sisting of twenty two carats (or twenty- from the Entcrlingi, or Esterlings ; as 
fourth parts) fine, and two of alloy, is those Saxons were antieiitly called, 
divided into forty-four guineas and an who inhabited that district of Germany 
half of the present value of 21s. each, now occupied by the Hansetowns and 
And the pound troy of silver, consist- their appendages j the earliest traders 
ing of eleven ounces and two penny- in modern Europe, 
weights pure, and eighteen penny- ’-'2 Inst. 577. 
weights alloy, is divided into sixty- ’ * 1 Hal. P. C, 194. 

two shillings. (See Folkcs on English ^ Ibid. 197. 

coins.) ^ ^ Hall P. C. 197. 
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ing that the king’s majesty justly anti rightfully is and ought 
to be the supreme head of the church of England; and so 
had been recognised by the clergy of this kingdom in their 
convocation) it is enacted, that the king shall be reputed the 
only supreme head in earth of the church of England, and 
shall have annexed to the imperial crown of this realm, as 
well the title and style thereof, as all jurisdictions, authorities, 
and commodities, to the said dignity of supreme head of the 
church appertaining. And another statute -to the same pur- 
port was made, 1 EUz. c. 1. 

In virtue of this authority, the king convenes, prorogues,, 
restrains, regulates, and dissolves all ecclesiastical synods or 
convocations. This was an inherent prerogative of the crown^ 
long before tlve time of Hen. VIII. as appears by the statute 
SHen.VI. c. 1. mid the many authors, both lawyers and 
historians, vouched by sir Edward Coke So that th-e statute 
25 Hen. VIII. c. 19. which restrains the convocation from 
making, or putting in execution, any canons repugnant to the 
king’s prerogative, or the laws, customs, and statutes of the 
realm, was merely declaratory of the old common law : that 
part of it only being new, which makes the king’s royal assent 
actually necessary to the validity of every canon. The con- 
vocation, or ecclesiastical synod, in England, differs consider- 
ably in its constitution from the synods of other Christian 
kingdoms : those consisting wholly of bishops ; whereas with 
us, the convocation [in each province] is the miniature of a 
parliament, wherein the archbishop presides with regal state : 

[ 280 ] the upper house of bishops represents the house of lords ; 

and the lower house, composed of representatives of the 
several dioceses at large, and of each particular chapter 
therein, resembles the hoi.se of commans with it’5 knights of 
the shire and burgesses This constitution is said to be* 
owing to the policy of Edward 1. : who thereby, at one and 
the same time, let in the inferior clergy to the privileges of 

** 4 Inst. 322, 323. It is composed of the bish(^ and super- 

* 12 Rep. 72. intendants ; and also of deputies, one of 

^ In the diet of Sweden, where the whidi is chosen by every ten parishes or 
ecclesiastics form one of the branches of rural deanery. Mod. Un. Hist, xxxiii. 
the legislature, the chamber of theclergy 18. 
lesembles the convocation of England, 
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forming ecclesiastical carbons (which before they had not), and 
also introduced a method of taxing ecclesiastical benefices, by 
consent of convocation 

From this prerogative also, of being the head of the church, 
arises the king’s right of nomination to vacant bishopricks, 
and certain other ecclesiastical preferments ; which will more 
properly be considered when we come to treat of the clergy. 
I shall only here observe, that this is now done in consequence 
of the statute 25 Hen. VIII. c. 20. 

As the head of the church, the king is likewise the dernier 
resort in all ecclesiastical causes ; an appeal lying ultimately to 
him in chancery from the sentence of every ecclesiastical 
judge ; which right was restored to the crown by statute 
25 Hen. VIII. c. 19. as will more fully be shewn hereafter. 


*'■ Gilb. Hist, of Cxch. c. 4. 
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CHAPTER THE EIGHTH. 

OF THE KING’S REVENUE. 

having, in the preceding chapter, considered at large 
those branches of the king’s prerogative, which con- 
tribute to his royal dignity, and constitute the ^ executive 
power of the government, we proceed now to examine the 
king’s Jiscal prerogatives, or such as regard his revenue ; which 
the British constitution hath vested in the royal person, in 
order to support his dignity and maintain his power : being 
a portion which each subject contributes of his property, in 
order to secure the remainder. 

This revenue is either ordinary or extraordinary. The 
king’s ordinary revenue is such, as has cither subsisted time 
out of mind in the crown ; or else has been granted by par- 
liament, by way of purchase or exchange, for such of the king’s 
inherent hereditary revenues as were found inconvenient to 
the subject. 

When I say that it has subsisted time out of mind in the 
crown, I do not mean that the king is at present in the actual 
possession of the whole of this revenue. Much (nay the 
greatest part) of it is at this day in the hands of subjects, to 
whom it has been granted ‘out from time to time by the kings 
of England, which has rendered the crown in some measure 
dependent on the people for its ordinary support and sub- 
sistence. So that I must be obliged to recount, as part of 
the royal revenue, what lords of manors and other subjects 
frequently look upon to be their own absolute inherent rights ; 
because they are and have been vested in them and their 
ancestors for ages, though in reality originally derived from 
the grants of our antient princes. 


I. The 
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1. The first of the king’s ordinary revenues, which I shall 
take notice of, is of an ecclesiastical kind ; (as are also the 
three succeeding ones ;) viz/the custody of the temporalities 
of bishops : by whicli are meant all the lay revenues, lands, 
and tenements (in whicli is included his barony) which belong 
to an archbishop’s or bishop’s see. And these, upon the va- 
cancy of the bishoprick, are immediately the right of the king, 
as a consequence of his prerogative in church matters ; where- 
by he is considered as the founder of all archbishopricks and 
bishopricks, to whqm during the vacancy they revert. And 
for the same reason, before the dissolution of abbeys, the king 
had the custody of the temporalities of all such abbeys and 
priories as were of royal foundation (but not of tliose founded 
by subjects) on the death of the abbot or prior Another 
reason may also be given, why the policy of the law hath 
vested this custody in the king ; because, as the successor is 
not known, the lands and possessions of the see would be liable 
to spoil and devastation, if no one had a property therein. 
Therefore the law has given the king, not the temporalities 
themselves, but the custody of the temporalities, till such time 
as a successor is appointed, with power of taking to himself 
all the intermediate profits, without any account of the suc- 
cessor ; and with the right of presenting (which the crown 
very frequently exercises) to such benefices and other prefer- 
ments as fall wjthin the time of vacation This revenue is 
of so high a nature, that it could not be granted out to a 
subject, before, or even after, it accrued : but now by the 
statute 14 Edw. III. st.4, c.4 and 5. the king may, after the va- 
cancy, lease the temporalities to the dean and chapter ; saving 
to himself all advowsons, escheats, and the like. Our antient 
kings, and particularly William Rufus, were not only remark- 
able for keeping the bishopricks a Iqng time vacant, for the 
sake of enjoying the temporalities, but also committed hor- 
rible waste on the woods and other parts of the estate ; and, 
to crown all, would never, when the see wtus filled up, restore 
to the bishop his temporalities again, unless he purchased them 
at an exorbitant price. To remedy which, king Henry the [ 283 
first ^ granted a charter at the beginning of his reign, pro- 


» 2 Inst. 15. 

^ Stat, 17 Edw. II, St. 2. c.l4. F. N. 
B. 32. 


Mat. Paris. 
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mising neither to sell, nor let to* farm, nor take any thing 
from the domains of , the church, till the successor was 
installed. And it was made one of the articles of the great 
charter % that no waste should be committed in the tempo- 
ralities of bishopricks, neither should the custody of them be 
sold. The same is ordained by the statute of Westminster 
the first‘s; and the statute 14 Edw. 111. st.4. c.4. (which per- 
mits, as we have seen, a lease to the dean and chapter) is still 
more explicit in prohibiting the other Exactions. It was also 
a frequent abuse, that the king would,» for trifling or no 
causes, seise the temporalities of bishops, even during their 
lives, into his own hands : but this is guarded against by 
statute I Edw. III. st.2. c.2. 

This revenue of the king, which was formerly very con- 
siderable, is now by a customary indulgence almost reduced 
to nothing : for at present, as soon as the new bishop is con- 
secrated and confirmed, he usually receives the restitution of 
his temporalities quite entire, and untouched, from the king ; 
and at the same time does homage to his sovereign : and then, 
and not sooner, he has a fee-simple in his bishoprick, and 
may maintain an action for the profits ^ 

II* The king is entitled to a corody, as the law calls it, 
out of every bishoprick, that is, to send one of his chaplains 
to be maintained by the bishop, or to have a pension allowed 
him till the bishop promotes him to a benefice This is also 
in the nature of an acknowledgment to the king, as founder 
of the see, since he had formerly the same corody or pension 
from every abbey or priory of royal foundation. It is, I ap- 
prehend, now fallen into total disuse : though sir Matthew 
Hale says \ that it is dqe of common right, and that no pre- 
scription will discharge it. 

III. The king also (as was formerly observed*) is entitled 
to all the tithes arising in extraparochial places’^; though 
[ 284 ] perhaps it may be doubted how far this article, as well as the 
last, can be properly reckoned a part of the king’s own royal 
revenue since a corody supports only his chaplains, and 

9 Hen. III. c. 5. ^ Notes on F, N. B. above cited. 

' 3 Edw. I. c. 21. j Page 

Co. Litt* 67. 341. 2 Inst. 647. 

® F. N. B. 230. 
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these extraparochial tith& are held under an implied trust, 
that the king will distribute them for ^ the good of the clergy 
in general. 

IV. The next branch consists in the first-fruits, and tenths, 
of all spiritual preferments in the kingdom ; both of which I 
shall consider together. - 

These were originally a part of the papal usurpations over 
the clergy of this kingdom ; first introduced by Pandulph 
the pope’s legate, during the reigns of king John and Henry 
the third, in the see of Norwich ; and afterw^ards attempted 
to be made universal by the popes Clement V. and John XXII. 
about the beginning of the fourteenth century. The first- 
fruits, primitlae or amiates^ were the first year’s whole profits 
of the spiritual preferment, according to a rate or valor made 
under the direction of pope Innocent IV. by ^Walter bishop 
of Norwich in 38 Hen. III., and afterwards advanced in 
value by commission from pope Nicholas III., df.Z). 1292, 
20Edw. I.': which valuation of pope Nicholas is still pre- 
served in the exchequer”^ (1). The tenths, or dccimae, were 

' R N. B. 170. S Inst. 154. 


(1) This account is not quite correct. Pope Innocent the fourth gave 
the first fruits and tenths a. n. 1253. to king Henry the third for three 
years, which occasioned a taxation in the following year, soinetinies called 
the Norwich Taxation, and sometimes Pope Innocent’s valor. In 1288, 
Pope Nicholas IV. (not theThird, as stated in the text) granted the tenths to 
king Edw.l. for six years towards defraying the expense of an expedition to 
the Holy Land ; and that they might be collected to their full value, a 
taxation by the king’s precept was begun in that year (1288), and iBnished 
as to the province of Canterbury 1291, and as to that of York in the fol- 
lowing year ; the whole being under the direction of John bishop of Win- 
chester, and Oliver, bishop of Lincoln. • 

A third taxation, entitled Kova Taxatio, as to some part of the province 
of York, was made a. n. 1318 (11 Edw.2.) by virtue of a royal mandate di- 
rected to the bishop of Carlisle ; chiefly on account of the invasion of the 
Scots, by which the clergy of those border counties were rendered unable 
to pay the former tax. 

The taxation of Pope Nicholas is a most important record, because all 
the taxes, as well to our kings as tp the popes, were regulated by it, until 
the survey made in the 26 Hen. 8., and because the statutes of colleges which 
were founded before the reformation are also interpreted by this criterion. 
Report from Commissioners on Public Records, 1812. App. L. 1. p.l46. It 
somewhat remarkable, that in the edition the taxation of Pope Nicholas IV. 
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the tenth part of the annual profit'*of each living by the same 
valuation, which was also claimed by the holy see, under no 
better pretence than a strange misapplication of that precept 
of the Levitical law, which directs ", that the Levites 
“ should offer the tenth part of their tithes as a heave-offering 
“ to the Lord, and give it to Aaron the high priest.” But 
this claim of the pope met with a vigorous resistance from the 
English parliament ; and a variety of acts were passed to pre- 
vent and restrain it, particularly the statute 6 Hen. IV. c. 1. 
which calls it a horrible miscliief, and damnable custom. 
But the popish clergy, blindly devoted to the will of a foreign 
master, still kept it on foot ; sometimes more secretly, some- 
times more openly and avowedly : so that in the reign of 
Henry VIII., it was computed, that in the compass of fifty 
f 285 ] years 800,000 ducats had been sent to Rome for first-fruits 
only* And, as the clergy expressed this willingness to con- 
tribute so much of their income to the head of the church, it 
was th 9 nght proper (when in the same reign the papal power 
was abolished, and the king was declared the head of the 
church of England) to annex this revenue to the crown ; 
which was done by statute 26 Hen. VIII. c.3. (confirmed by 
statute 1 Eliz. C.4?.) and a new valor hencjiciorum was then 
made, by which the clergy are at present rated. 

By these last-mentioned statutes all vicarages under ten 
pounds a year, and all rectories under ten marks, are dis- 
charged from the payment of first-fruits .* and if, in such 
livings as continue chargeable with this payment, the incum- 
bent lives but half a year, he shall pay only one quarter of 
his first-fruits ; if but one whole year, then half of them ; if 
a year and a half, three quarters ; and if two years, then tlie 
whole ; and not otherwise. Likewise by the statute 27 
Hen* VIII. C.8. no tenths are to be paid for the first year, for 
then the first-fruits are due : and by other statutes of queen 
Anne, in the fifth and sixth years of her reign, if a benefice 
be under fifty pounds pci' annum clear yearly value, it shall be 
discharged of the payment of first-fruits and tenths. 

" Numb., xviii. 26. 


printed by H. M. command, and in pursuance of an address from the house 
of commons founded on the report last cited. Pope Innocent the twenty 
second is printed in the introductory account, instead of Pope Innocent 
the fourth. 
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Thus the richer clergy, being, by the "criminal bigotry 
of their popish predecessors^ subjected at first to a foreign 
exaction, were afterwards, when that yoke was shaken 
off, liable to a like misapplication of their revenues, through 
the rapacious disposition of the then reigning monarch : till 
at length the piety of queen Anne restored to the church 
what had been thus indirectly taken from it. This she did, 
not by remitting the tenths and first-fruits entirely ; but, in a 
spirit of the truest equity, by applying these superfluities of 
the larger benefices to make up the deficiences of the smaller. 
And to this end she granted her royal charter, which was 
confirmed •by the statute 2 Sc 3 Aah, c. 1 1 • wliereby all the 
revenue of first-fruits and tenths is vested in trustees for ever, 
to form a perpetual fund for the augmentation of poor livings. 
This is usually called queen Anne’s bounty ; which has been 
still farther regulated by subsequent statutes 

f 

V. The next branch of the king’s ordinary revenue 
(which, as well as the subsequent branches, is a lay or 
temporal nature) consists in the rents and profits of the de- 
mesne lands of the crown. These demesne lands, ierrae 
dominicales regis^ being either the share reserved to the crown 
at the original distribution of landed property, or such as 
came to it afterwards by forfeitures or other means, were 
antiently very large and extensive ; comprising divers ma- 
nors, honours, and lordsliips ; the tenants of which had very 
peculiar privileges, as will be shewn in the second book of 
these Commentaries, when we speak of the tenure in an- 
tient demesne. At present they are contracted within a 
very narrow compass, having been almost entirely granted 
away to private subjects. This has occasioned the parlia- 
ment frequently to interpose; and,, particularly, after king 
William III. had greatly impoverished the crown, an act 
passed whereby all future grants or leases from the crown 
for any longer term than thirty-one years or three lives are 
declared to be void ; except with regard to houses, which 
may be granted for fifty years. And no reversionary lease 
can be made, so as to exceed, together with the estate in 
being, the same term of three lives or thirty-one years : 
that is, where there is a subsisting lease, of which there 

o5Anii. C.24. 6Ann. c.27. iGeo.I. p 1 Ann. st. 1. c.7. 

St. 2. c. 10. 3 Gdo. I. c. 10, 
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are twenty years still to come, th^ king cannot grant a fu- 
ture interest, to commence after the expiration of the for- 
mer, for any longer term than eleven years. The tenant 
must also be made liable to be punished for committing 
waste; and the usual rent must be reserved, or, where 
there has usually been no rent, one third of the clear yearly 
value \ The misfortune is, that this act was made too late, 
after almost every valuable possession of the crown had been 
granted away for ever, or else "upon very long leases; but 
may be of some benefit to posterity, when those leases come 
to expire (2). 

VI. Hither migfit have been referred tlie advantages 
which used to arise to the king from the profits of his 
military tenures, to which most lands in the kingdom were 
subject, till the statute 12 Car.II. c.24‘. which in great mea- 
sure abolished them all : the explication of the nature of 
which tenures must be postponed to the second book of these 
Commentaries. Hither also miglit have been referred the 
profitable prerogative of purveyance and pre-emption ; which 
was a right enjoyed by the crown of buying up provisions 
and other necessaries, by the intervention of the king’s pur- 
veyors, for the use of his royal household, at an appraised 
valuation, in preference to all others, and even without con- 
sent of the owner : and also of forcibly impressing the car- 
riages and horses of the subject, to do the king’s business on 
the public roads, in the conveyance of timber, baggage, and 
the like, however inconvenient to the proprietor, upon pay- 
ing him a settled price. A prerogative which prevailed 
pretty generally throughout Europe, during the scarcity of 
gold and silver, and the high valuation of money consequential 
thereupon. In those early times the king’s household (as 
well as those of inferior lords) were supported by specific 

^ In like manner, by the civil law, aHcnatcd, but only let to farm. Cod, 
the inheritance or fundi patrimoniales 
of the imperial crown could not be 

(2) By the 34G.5. c.75., andthe48G.5. c.75. crown lands may under 
certain conditions be let on building leases for a9 years. But the whole 
regulation of the land and forestal revenue of the crown is now en- 
trusted, by several modcru statutes, to certain commissioners of his majesty’s 
woods, forests, and land revenues, who act under the control of the trea- 
sury, subject to the directions of the several statutes on the subject. 
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renders of corn, and otli^r victuals, from the tenants of the 
respective demesnes : and th^re was also a continual market 
kept at the palace gate to furnish viands for the I'oyal use ^ 

And this answered all purposes in those ages of simplicity, 
so long as the king’s court continued in any certain place. 

But when it removed from one part of the kingdom to another 
(as was formerly very frequently done), it was found neces- 
sary to send purveyors beforehand, to get together a sufficient 
quantity of provisions and other necessaries for the house- 
hold : and, lest the unusual demand should raise them to an 
exorbitant price, the powers before mentioned were vested 
in these purveyors ; who, in process of 'til?ie, veiy greatly 
abused their authority, and became a great oppression to the 
subject, though of little advantage to the crown; ready 
money in open market (when the royal residence was more 
permanent, and specie began to be plenty) being found upon 
experience to be the best proveditor of any. Wherefore by 
degrees the powers of purveyance have declined, in foreign 
countries as well as our own : and particularly were abolished 
in Sweden by Gustavus Adolphus, towards the beginning of 
the last century And, with us in England, having fallen 
into disuse during the suspension of monarchy, king Charles 
at his restoration consented, by the same statute, to resign 
entirely these branches of his revenue anti j)ower : and the 
parliament, in })art of recompense, settled on Jiim, his heirs 
and successors for ever, the hereditary excise of fifteen pence 
jper barrel on all beer and ale sold in the kingdom, and a 
proportionable sum for certain otlier liquors. So that this 
hereditary excise, the nature of which shall be farther ex- 
plained in the subsequent part of this chapter, now forms the 
sixth branch of his majesty’s ordinary revenue. 

» 

• VII. A SEVENTH branch might also be computed to have [ 239 
arises from wine licences s or the rents payable to the crown 
by such persons as are licensed to sell wine by retail through- 
out England, except in a few privileged places. These were 
first settled on the crown by the statute 12 Car. II. c.25. and, 
together with the hereditary excise, made up the equivalent 
in value for the loss sustained by the prerogative in the 
abolition of the military tenures, and the right of pre-emption 


4 Inst. 273. 
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and purveyance : but this . reven^ie was abolished by the 
statute so Geo. 11. c. 19. and an annual sum of upwards of 
7000/. per annum^ issuing out of the new stamp duties imposed 
on wine licences, was settled on the crown in its stead. 

VIII. An eighth branch of the king^s ordinary revenue is 
usually reckoned to consist in the profits arising from his 
forests. Forests are waste grounds belonging to the king, 
replenished with all manner of beasts of chase or venary ; 
which are under the king’s protection, for the sake of his 
royal recreation and delight : and, to that end, and for pre- 
servation of the king’s game, there are particular laws, privi- 
leges, courts and offices belonging to the king’s forests ; all 
whichxwill be, in their turns, explained in the subsequent 
books of these Commentaries. What we are now to consider 
are only the profits arising to the king from hence, which 
consist principally in amercements or fines levied for offences 
against the forest-laws. But as few, if any, courts of this 
kind for levying amercements have been held since 1632, 

8 Car. L and as, from the accounts given of the proceedings in 
that court by our histories and law-books nobody would 
now wish to see them again revived, it is needless (at least in 
this place) to pursue this enquiry any farther. 

IX. The profits arising from the king’s ordinary courts of 
justice make a ninth branch of his revenue. And these 
consist not only in fines imposed uj)on offenders, forfeitures 

[ 290 ] of fecognizanccs, and amercements levied upon defaulters ; 

but also in certain fees due to the crown in a variety of legal 

matters, as, for setting the great seal to charters, original 

writs, and other forensic proceedings, and for permitting fines 

to be levied of lands in order to bar entails, or otherwise to 

ensure their title. As none of these can be done without tbp 

immediate intervention of the king, by himself or his officers, 

the law allows him certain perquisites and profits, as a 

recompense for the trouble he undertakes for the public. 

These, in process of time, have been almost all granted out 

to private persons, or else appropriated to certain particular 

* 

* Roger North, in his life of lord but I have met 'with no report of it*s * 
keeper North, (43, 440 mentions an proceedings, 
eyre, or iter, to have been held south * 1 Jonei^ 267—298. 
of Trent soon after the restoration ; 
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uses! so that^ though ,Qur law-proceedings are stiil loaded 
with their payment, very little of them is now returned into 
the king’s exchequer ; for a part of whose royal maintenance 
they were originally intended. All future grants of them, 
however, bv the statute 1 Ann. st. 1. c. 7. are to endure for no 
longer time than the prince’s life who grants them. 

X. A TENTH branch of the king’s ordinary revenue, said 
to be grounded on the consideration of his guarding and 
protecting the seas from pirates and robbers, is the right to 
rp^al Jish^ which are whale and sturgeon : and these, when 
either thrown ashore, or caught near the coast, are the pro- 
perty of the king, on account ^ of their superior excellence. 

Indeed our ancestors seem to have entertained a very high 
notion of the importance of this right : it being the preroga- 
tives of the kings of Denmark and the dukes of Normandy 
and from one of these it was probably derived to our princes. 

It is expressly claimed and allowed in the statute de p'aet'oga^^ 
tiva regis ; and the most antient treatises of law now extant 
make mention of it * ; though they seem to have made a dis- 
tinction between whale and sturgeon, as was incidentally ob- 
served in a former chapter 

XI. Another maritime revenue, and founded partly upon [291 
the same reason, is that of shipwrecks : which are also de- 
clared to be the king’s property by the same prerogative 
statute 17 Ed w. II. c. 11. and were so, long before, at the 
common law. It is worthy observation, how greatly the 

law of wrecks has been altered, and the rigour of it gradually 
softened in favour of the distressed proprietors. Wreck, by 
the antient common law, was, where any ship was lost at sea, 
and the goods or cargo were thrown upon the land ; in which 
case these goods, so wrecked, were adjudged to belong to the 
king : for it was held, that, by the logs of the ship, all pro- 
perty was gone out of the original owner But this w^ 


* Plowd, 315. raitd. Scacch.^ H, 24Edu)»I,31, pre- 

« Stiernh. dejure Sueonum, L 2. c. 8. fixed to Maynard’s year.book of Ed- 
Gr, Cousium* cap* 17. ward II. 

17 Edw. II. cAl, y Ch. 4. p. 222. 

Bracton, /. 3. tr, 2. c. 3. $*5* Brit- ' Dr. &; St. d. 2. c. 51 . 
ton, e.l7. Fleta, /.I. c. 45, 46. Memo^ 
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undoubtedly adding sorrow to sorrow, and was consonant 
neither to reason nor humanity. Wherefore it was first 
ordained by king Henry I. that if any person ' escaped alive 
but of the ship it should be no wreck » ; and afterwards king 
Henry II., by his charter *>, declared, that if on the coasts of 
either England, Poictou, Oleron, or Gascony, any ship should 
be distressed, and either man or beast should escape or be 
found therein alive, the goods shall remain to the owners, if 
they claimed them within three months; but otherwise should 
be esteemed a wreck, and should belong to the king, or other 
lord of the franchise. This was again confirmed with im- 
provements by king Richard the first; who in the second 
year of his reign % not only established these concessions, by 
ordaining that the owner, if lie was shipwrecked and escaped, 
“ omnes res suns liberas et quietus haheret^^ but also, that, if 
he perished, his children, or in default of them his brethren 
and sisters, should retain the property ; and, in default of 
brother or sister, then the goods should remain to the king 
And the law, as laid down by Bracton in the reign of 
Henry III., seems still to have improved in it’s equity. For 
292 ] then, if not only a dog (for instiince) escaped, by which the 
owner might be discovered, but if any certain mark were set 
on the goods, by which they might be known again, it was 
lield to be no wreck And this is certainly most agreeable 
to reason ; the rational claim of the king being only founded 
upon this, that the true owner cannot be ascertained. After- 
wards in the statute of Westminster the first the time of 
limitation of claims, given by the charter of Henry II. , is 
extended to a year and a day, according to the usage of Nor- 
mandy ® : and it enacts, that if a man, a dog, or a cat, escape 
alive, the vessel shall not be adjudged a wreck. These ani- 
mals, as in Bracton, are oply put for examples for it is now 

» Spelm. Cod* apud, Wilkins, S0.5. this humane expostulation, « quod enivi 
26 May, A* D, 1174. 1 Eym. “ jus habet Jiscus in aliena calamUate^ 

Toed* 36. td de re tarn lucluosa compendium sec- 

^ Rog. Hoved. in Ric. /. “ teiur?*' 

^ In like manner Constantine the ® Bract. I, 3. tr. 2. c.S. s. 5. 

great, finding that by tlie imperial law ^ 3 Edw. I. c. 4. 

the revenue of wrecks was given to the ® Gr. Coustum, c.l7. 

prince’s treasury or restrained it ^ Flet. 1. c. 44. 2 Inst. 167. 

by an edict (Cod.l 1 . 5. 1.), and ordered 5 Bep. 107. 
them to reminn to the owners, adding 
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held that not only if ahy live thing escape, but if ptDof can 
be made of the property of any of the goods or lading whicli 
come to shore, they shall not be forfeited as wreck% The 
statute further ordains, that the sheriff of the county shall be 
bound to keep the goods a year and a day, (as in France, for 
one year, agreeable to the maritime laws of Oleron and in 
Holland for a year and a halfi) that if any man can prove a 
property in them, either in his own right or by right of repre- 
sentation \ they shall be restored to him without delay ; but 
if no such property be proved within that time, they then 
shall be the king^s. If the goods are of a perishable nature, 
the sheriff may sell them, and the money shall be liable in 
their stead h This revenue of wrecks is frequently granted 
out to lords of manors, as a royal franchise ; and if any one 
be thus entitled to wrecks in his own land, and the king\s 
goods are^ wrecked thereon, the king may claim them at any 
time, even after the year and day 

It is to be observed, that, in order to constitute a legal 
wrecks the goods must come to land. If they continue at sea, 
the law distinguishes them by this barbarous and uncouth 
appellations of jetsam^ Jlatsaniy and ligan. Jetsam is where [ 293 
goods are cast into the sea, and there sink and remain under 
water; flotsam is where they continue swimming on the 
surface of the waves : ligan is where they are sunk in the 
sea, but tied to a cork or buoy, in order to be found again ", 

These are also the king’s, if no owner appears to claim 
them ; but if any owner appears, he is entitled to recover 
the possession. For even if they be cast overboard, without 
any mark or buoy, in order to lighten the ship, the owner is 
not by this act of necessity construed to have renounced his 
property®: much less can things •ligan be supposed to be 
abandoned, since the owner has done all in his power to 
assert and retain his property. These three are therefore 
accounted so far a distinct thing from the former, that by 

* Hamilton v. Davies, 2’riw. 11 Geo. * ** 5 Rep. 106. 

III. Ji. R. 5 Burr. 2732. o enim res in tempestate Uvan- 

j ^ 28. navis causa, q;iciuntur, hue domi^ 

k 2 Inst. 168. norum permanent. Quia palam est, 

I Plowd. 466. animo guod quis habere na- 

2 Inst.l6S. Bro. Abr. tit. Wreck. lit. Irssl. 2. U §47. . 
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the kkig’fi grant to a man of wrecks^ things jetsam, flotsam, 
and ligan will not pass 

Wrecks, in their legal acceptation, are at present not 
very frequent : for if any goods come to land, it rarely hap- 
pens, since the improvement of commerce, navigation, and 
correspondence, that the owner is not able to assert his pro- 
perty within the year and day limited by law. And in order 
to preserve this property entire for him, and if possible to 
prevent wrecks at all, our laws have made many very humane 
regulations ; in a spirit quite opposite to those savage laws, 
which formerly prevailed in all the northern regions of 
Europe, and a few years ago were still said to subsist on the 
coasts of the Baltic sea, permitting the inhabitants to seize 
on whatever they could get as lawful prize : or, as an author 
of their own expresses it, ‘‘ in naufragomm miseria ct cala^ 
“ mitate tanqicam vultures ad praedam cutrere^'^ For by the 
statute 27 Edw. Ill, c. 13. if any ship be lost on the shore, 
and the goods come to land, (which cannot, says the statute, 
be called wreck,) they shall be presently delivered to the 
merchants, paying only a reasonable reward to those that saved 
and preserved them, which is entitled salvage. Also by the 
common law, if any persons (other than the sheriff) take any 
goods so cast on shore, which are not legal wreck, the 
owners might have a commission to enquire and find them 
out, and compel them to make restitution And by statute 
12 Ann. st. 2, c. 18» confirmed by 4 Geo. I, c. 12, in order 
to assist the distressed, and prevent the scandalous illegal 
practices on some of our sea-coasts, (too similar to those on the 
Baltic,) it is enacted, that all head-officers and others of 
towns near the sea shall, upon application made to them, 
summon as many hands as are necessary, and send them to 
the relief of any ship in distress, on forfeiture of 100/. ; and, 
in case of assistance given, salvage shall be paid by the owners, 
to be assessed by three neighbouring justices. All persons 
that secrete any goods shall forfeit their treble value : and if 
they wilfully do any act whereby the ship is lost or destroyed, 
by making holes in her, stealing her pumps, or otherwise, 
they are guilty of felony, without benefit of clergy. Lastly, 

P 108. r F.N.B.112. 

« Stitffih, dejwre Sueon. 1 . 3, e. 5. 
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by the statute 26 Geo. IL c. 19. plundering any vessel either 
in distress or wrecked, and whether any living creature be 
on board or not, (for, whether wreck or otherwise, it is 
clearly not the property of the populace,) such plundering, 

I say, or preventing the escape of any person that endeavours 
to save his life, or wounding him with intent to destroy him, 
or putting out false lights in order to bring any vessel into 
danger, are all declared to be capital felonies ; in like man- 
ner as the destroying of trees, steeples, or other stated sea- 
marks, is punished by the statute 8 Eliz. c. 13. w^ith a for- 
feiture of 100/. or outlawry, Moreover, by the statute of 
Geo. II., pilfering any goods cast ashore is declared to be 
petty larceny ; and many other salutary regulations are made 
for the more effectually preserving ships of any nation in 
distress 

XII. A TWELFTH branch of the royal revenue, the right [ 295 
to mines, has it*s original from the king^s prerogative of 
coinage, in order to supply him with materials ; and there- 
fore those mines, which are pro[)erly royal, and to which the 
king is entitled when found, are only those of silver and gold *. 

By the old common law, if gold or silver be found in mines 
of base metal, according to the opinion of some, the whole 
was a royal mine, and belonged to the king ; though others 
held that it only did so, if the quantity of gold or silver was 
of greater value than the quantity of base metal u. But 
now by the statutes 1 W. & M. st. 1.30. and 5 W. & M. 
c. 6. this difference is made immaterial ; it being enacted, 
that no mines of copper, tin, iron, or lead, shall be looked 
upon as royal mines, notwithstanding gold or silver may be 
extracted from them in any quantities : but that the king, or 
persons claiming royal mines undej* his authority, may have 
the ore, (otlier than tin ore in the counties of Devon and 
Cornwall,) paying for the same a price stated in the act. 

• By the civil law, to destroy persons litaii constitutions, punished witli the 
shipwrecked, or prevent their saving utmost severity all those who neglected 
Uie ship, is capital. And to steal even to assist any ship in distress, or plun- 
a plank from a vessel in distress, or dered any goods cast on shore. fLin- 
wrecked, makes the party liable to denbrog. Cot/. /.L. antiy. 146. 715.) 
answer for tlic whole ship and cargo, * 2 Inst. 577. 

(Ff. 47, 9. .'I.) The laws also of the ” Plowd. 3lJ6. 

Wisigoths, and the most early Neapo- 

X 3 
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This was an extremely reasonable, law : for now private 
owners are not discouraged from working mines, through a 
fear that they may be claimed as royal ones ; neither does the 
king depart from the just rights of his revenue, since he may 
have all the precious metal contained in the ore, paying no 
more for it than the value of the base metal which it is sup- 
posed to be ; to which base metal the land-owner is by rea- 
son and law entitled. 

XIII. To the same original may in part be referred the 
revenue of treasure -trove, (derived from the French word, 
trover^ to find,) called in Latin thesaurus inventus^ which is, 
where any money or coin, gold, silver, plate, or bullion, is 
found hidden in the earth, or other private place, the owner 
thereof being unknown ; in which case the treasure belongs 
to the king : but if he that hid it be known, or afterwards 
found out, the owner, and not the king, is intitled to it 
Also if it be found in the sea, or 7ipon the earth, it doth not 
296 ] belong to the king, but the finder, if no owner appears So 
that it seems it is the hidings and not the abandoning of it, 
that gives the king a property : Bracton * designing it, in the 
words of the civilians, to be “ vet 2 /s depositio pecuniae This 
difference clearly arises from the different intentions which 
the law implies in the owner. A man, that hides his treasure 
in a secret place, evidently does not mean to relinquish his 
property ; but reserves a right of claiming it again, when he 
sees occasion : and if he dies, and the secret also dies with 
him, the law gives it the king, in part of his royal revenue. 
But a man that scatters his treasure into the sea, or upon the 
public surface of the earth, is construed to have absolutely 
abandoned his property, and returned it into the common 
^ stock, without any intention of reclaiming it : and therefore 
it belongs, as in a state of nature, to the first occupant or 
finder ; unless the owner appear and assert his right, which 
then proves that the loss was by accident, and not with an 
intent to renounce his property. 

, Formerly all treasure-trove belonged to the finder y; as 
was also the rule of the civil law Afterwards it was judged 

" 3lnst.l32. Dalt. of Slienirs,c.l6. Bracton, /. fl. c. 3. 3lnit,I33, 
BritLc.lT. Fincli.l77. ^ 1. 3l. 

'i. 3. c. 3. Hr 
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expedient for the purpe^es of the state, and particularly for 
the coinage, to allow part of what was so found to the king : 
which part was assigned to be all hidden ti'easure ; such as is 
casualty lost and unclaimed, and also such as is designedly 
abandoned^ still remaining the right of the fortunate finden 
And that the prince shall be entitled to this hidden treasure is 
now grown to be, according to Grotius®, jus commune et 

quasi gentium : ” for it is not only observed, he adds, in 
England, but in Germany, France, Spain, and Denmark, 

The finding of deposited treasure was much more frequent, 
and the treasures themselves more considerable, in the infancy 
of our constitution, than at present. When the Romans, and 
other inhabitants of the respective countries which composed 
their empire, were driven out by the northern nations, they 
concealed their money under-ground ; with a view of resort- 
ing to it again when the heat of the irruption should be over, [297 
and the invaders driven back to their desarts. But, as this 
never happened, the treasures were never claimed ; and on 
the death of the owmers the secret also died along with them. 

The conquering generals, being aware of tlie value of tliese 
hidden mines, made it highly penal to secrete them from the 
public service. In England, therefore, as among the feudists’*, 
the punishment of such as concealed from the king the find- 
ing of hidden treasure was formerly no less than death ; but 
now it is only fine and imprisonment*. 

XIV. Waifs, botia xsoaviatoj are goods stolen, and waived 
or thrown away by the thief in liis flight, for fear of being 
apprehended. These are given to the king by the law, as a 
punishment upon the owner, for not himself pursuing tlie 
felon, and taking away his goods from him*’. And therefore 
if the party robbed do his diligence immediately to follow and 
apprehend the thief, (which is called making fresh stiit,) or 
do convict him afterwards, or procure evidence to convict him, 
he shall ^have his goods again®. Waived goods do also not 
belong to the king, till seised by somebody for his use ; for 
if the party robbed can seise them first, though at the distance 
of twenty years, the king 'shall never have them^ If the 

“ Dejur. b. et c. 8. § 7. Cro. Eliz.604. 

Glanv. /.I. c.‘i. Crag.l. 16. -lO. ^ Finch. L. 21 ‘i. 

' Inst.lG3. ^ 

X t 
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goods are hid by the thief, or left any where by him, so that 
he had them not about him, when he fled, and therefore did 
not throw them away in his flight ; these also are not bona 
nmviata^ but the owner may have them again when he pleases K 
The goods of a foreign merchant,’ though stolen and thrown 
away in flight, shall never be waifs**; the reason whereof may 
be, not only for the encouragement of trade, but also because 
there is no wilful default in the foreign merchant’s not pur- 
suing the thief ; he being generally a stranger to our laws, 

our usages, and our language. 

« 

XV. Estrays ai*e such valuable animals as are found wan- 
dering in any manor or lordship, and no man knowetli the 
298 ] owner of them, in which case the law gives them to the king 
as the general owner and lord paramount of the soil, in 
recompense for the damage which they have done therein : 
and they now most commonly belong to the lord of the manor 
by special grant from the crown. (3) But, in order to vest 
an absolute property in the king, or his grantees, they must 
be proclaimed in the church and two market towns next ad- 
joining to the place where they are found ; and then, if no 
man claims them, after proclamation and a year and a day 
passed, they belong to the king or his substitute without re- 
demption * ; even though the owner were a minor, or under 
any other legal incapacity*'. A provision similar to which 
obtained in the old Gothic constitution, with regard to all 
things that were found, which were to be thrice proclaimed ; 
primtim coram comitihvs ct viatoribus ohviis^ deinde in proximo 
villa velpago^ postremo coram ecclesia veljudicio : and the space 
of a year was allowed for the owner to reclaim his property*. 
If the owner claims them w’ithin the year and day, he must 
pay the charges of finding, keeping, and proclaiming them "*. 
The king or lord has no property till the year and day passed : 
for if a lord keepeth an estray three quarters of a year, and 

* 5 Rep. 109. 5 Rep. 108. Bro. Abr, tit. Estray, 

Fitz. Abr, tit. EUrey, ^ voeyff, 1. Cro. £liz. 716. 

3 Bulstr. 19. ^ Stiernh. de Jure Gothor. 3. c. 5. 

^ Mirr. c. 3. § 19. Dalt. Sh. c. 15. p,79. 


(3) It is confirmatory of this origin of the right of taking C6tra}s, that 
the cattle of the king himself are not subject to it. I Roll. Abr. 878. 
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within the year it strayeth* again, and another lord getteth it, 
the first lord cannot take it again “• Any beasts may be 
estrays, that are by nature tame or reclaimable, and in which 
there is a valuable property, as sheep, oxen, swine, and horses, 
which we in general call cattle ; and so Fleta® defines them, 
pecus Vagans, quod nullns petit, sequitur, vel advocat. For ani- 
mals upon which the law sets no value, as a dog or cat, and 
animals ferae naturae, as a bear or wolf, cannot be considered 
as estrays. So swans may be estrays, but not any other fowl^ ; 
whence they are said to be royal fowl. The reason of which 
distinction seems to be, that cattle and swans being of a re- 
claimed nature, the owner’s property in them is not lost merely 
by their temporary escape ; and they also, from their intrinsic 
value, are a sufficient pledge for the expence of the lord of 
the fi'anchise in keeping them the year and a day. For he [ 299 ] 
that takes an estray is bound, so long as he keeps it, to find 
it in provisions, and preserve it from damage ** ; and may not 
use it by way of labour, but is liable to an action for so 
doing ^ Yet he may milk a cow, or the like; for that tends 
to the preservation, and is for the benefit of the animal*. 

Besides the particular reasons before given why the king 
should have the several revenues of royal fish, shipwrecks, 
treasure-trove, waifs, and estrays, there is also one general 
reason which holds for them all : and that is, because they are 
bona vacantia, or goods in which no one else can claim a 
property. And therefore by the law of nature they belonged 
to the first occupant or finder ; and so continued under the 
imperial law. But, in settling the modern constitutions of 
most of the governments of Eui'ope, it was thought proper 
(to prevent that strife and contention which the mere title of 
occupancy is apt to create and contipue, and to provide for 
the support of public authority in a manner the least burthen- 
some to individuals) that these rights should be annexed to 
the supreme power by the positive laws of the state. And so 
it came to pass that, as Bracton expresses it^ haec quae 

" Finch. L.177. 

® X.l. c,4S. 

r 7 Ecp.l7. 
lRo\ljibr,H70^ 


^ Cro. Jac. 147. 
‘Cro.Jac.148. Noy. 119.* 
^ X.l. C.12. j. 10. 
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rvulUta in bonis sunti et olim JveruntJnverUoris de jure naturali^ 
jam effwitmiur ^ncipis de jure gentium. (4) 

XVI. The next branch of the king’s ordinary revenue 
consists in forfeitures of lands and goods for offences ; bona 
coryiscata^ as they are called by the civilians, because they 
belonged to the Jiscus or imperial treasury ; or, as our lawyers 
term them, fm'isfacta ; that is, such whereof the property is 
gone away, or departed from the owner. The true reason 
and only substantial ground of any forfeiture for crimes con- 
sists in this ; that all property is derived from society, being 
one of those civil rights which are conferred upon individuals, 
in exchange for that degree of natural freedom, which every 
man must sacrifice when he enters into social communities. 

[ 300 ] If therefore a member of any national community violates 
the fundamental contract of his association, by transgressing 
the municipal law, he forfeits his right to such privileges as 
he claims by that contract ; and the state may very justly 
resume that portion of property, or any part of it, which the 
laws have before assigned him. Hence, in every offence of 
an atrocious kind, the laws of England have exacted a total 
confiscation of the moveables or personal estate ; and in many 
cases a perpetual, in others only a temporarj^, loss of the 
offender’s immoveables or landed property ; and have vested 
them both in the king, who is the person supposed to be 
offended, being the one visible magistrate in whom the ma- 
jesty of the public resides. The particulars of these forfeitures 
will be more properly recited when we treat of crimes and 
misdemesnors. I therefore only mention them^ here, for the 
sake of regularity, as a part of the cemm regalis ; and shall 


(4) The author has been supposed to have misconceived Bracton in this 
passage, and to have laid down a position erroneous in itself, and incon- 
sistent with his doctrine at p.295., that things found in the sea or upon 
the earth belong not to the king but to the finder, if no owner appears. He 
has certainly not quoted Bracton with literal exactness, but I think he has 
not misconedved him ; and I do not understand him here as laying down 
any doctrine inconsistent with the general law as stated at p.295., but 
merely as assigning an additional reason for the excepted cases of wreck, 
treasure-trove, &c., a reason of expedience, founded on the inconvenience 
of allowing the general rule to prevail in those particular cases. 
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postpone for the present |he farther consideration ot' all for- 
feitures, excepting one species only, which arises from the 
misfortune rather than the crime of the owner, and is called 
a deodand. 

By this is meant whatever personal chattel is the immediate 
occasion of the death of any reasonable creature ; which is 
forfeited to the king, to be applied to pious uses, and dis- 
tributed in alms by his high almoner"; though formerly 
destined to a more superstitious purpose. It seems to have 
been originally designed, in the blind days of popery, as an 
expiation for the souls of such as were snatched away by 
sudden death ; and for that purpose ought properly to have 
been given to holy Church'^ : in the same manner as the apparel 
of a stranger, who was found dead, was applied to purchase 
masses for the good of his soul. And this may account for 
that rule of law, tliat no deodand is due where an infant 
under the age of discretion is killed by a fall from a cart, or 
horse, or the like, not being in motion’'; whereas, if an 
adult person falls from thence and is killed, the thing is cer- 
tainly forfeited. For the reason given by sir Matthew Hale [ 301 ] 
seems to be very inadequate, viz, because an infant is not able 
to take care of himself ; for why should the owner save his^ 
forfeiture on account of the imbecility of the child, which ought 
rather to have made him more cautious to prevent any acci- 
dent or mischief ? The true ground of this inile seems rather 
to have been, that the child, by reason of it^s want of dis- 
cretion, was presumed incapable of actual sin, and therefore 
needed no deodand to purchase propitiatory masses : but 
every adult, who died in actual sin, stood in need of such 
atonement, according to the humane superstition of the 
founders of the English law. 

Thus stands the law if a person be killed by a fall from a 
thing standing still. But if a horse, or ox, or other animal, 
of his own motion, kill as well an infant as an adult, or if 
a cart run over him, they shall in either case be forfeited as 

<* 1 Hal. P. C. 419. Flcta, ll, c, 25. ' 3 Inst. 57. 1 Hal. P. C. 422, 

Fitzh. Ahr. tit. EndUcment. pi. 27. 

Staunfl p, C. 20; 21. 



301 


THE RIGHTS 


Book I. 


deodands ^ ; which is grounded upon this additional reason^ 
that such misfortunes are in part owing to the negligence of 
the owner, and therefore he is properly punished by such 
forfeiture. A like punishment is in like cases inflicted by the 
Mosaical law®; if an ox gore a man that he die, the ox 
ihall be stoned, and his flesh shall not be eaten.” And, 

* i 

among the Athenians *, whatever was the cause of a man's 
death, by falling upon him, was exterminated or cast out of 
the dominions of the republic. Where a thing not in motion 
is the occasion of a man's death, that part only which is the 
immediate cause is forfeited ; as if a man be climbing up the 
wheel of a cart, and is killed by falling from it, the wheel 
alone is a deodand ^ : but, wherever the thing is in motion, 
not only that part which immediately gives the wound, (as 
the wheel, which runs over his body,) but all things which 
move with it, and help to make the wound more dangerous, 
(as the cart and loading, which increase the pressure of the 
[ 302 ] wheel,) are forfeited^: It matters not whether the owner 
were concerned in the killing or not : for, if a man kills an- 
other with my sword, the sword is forfeited ^ as an accursed 
thing *. And therefore, in all indictments for homicide, the 
instrument of death and the value are presented and found 
by the grand jury, (as, that the stroke was given by a certain 
penknife, value sixpence,) that the king or his grantee may 
claim the deodand: for it is no deodand, unless it be pre- 
sented as such by a jury of twelve men No de^^jjpids are 

^ Omnia, quae movent ad mortem, quocunque meo telo vel instrumento in 
sunt Deo danda. Bracton. L 3. c. 5. (5) iiermctem suamabutatur ; vel exaedibus 

* £zod« xxi. 28. meis cadat, vel inctdat in piUeum meum, 

^ Acschin. con. Ctcsipk. Thus too, quantumvis tectum et munitum, vel in 

by our antient law, a well in which cataractum, et tub molendim meo con- 
a person was drowned was ordered to fringatur, ipse aliqua mulcta jdectar; 
be filled up, under the inspectran of ut in parte infelidtatis meae numeral. 
the coroner. Flet* /.I. c* 25. § 10. tur, habuisse vel aedificasse aliquod quo 
Fitzh, Abr, t. corone. 416. homo perireU Stiernhook de jure Gath* 

** 1 Hal. P. C. 422. /. 3. c. 4. 

* 1 Hawk. P. C. c. 26. ^ Dr. & St. d. 2. c.51. 

** A similar rule obtained among the ^3 Inst. 57. 

antient Goths. Si quis, me nesciente. 


(5) This passage is cited in a great many authors, but I cannot find it in 
Bracton. 
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clue for accidents Imppening upon the high sea, that being 
out of the jurisdiction of the common law : but if a man falls 
from a boat or ship in fresh water, and is drowned, it hath 
been said, that the vessel and cargo are in strictness of law 
a deodand But juries have of late very frequently taken 
upon themselves to mitigate those forfeitures, by finding 
some trifling thing, or part of an entire thing, to have been 
the occasion of the death. And in such cases, although the 
finding by the jury be hardly warrantable by law, the court 
of king’s bench hath generally refused to interfere on behalf 
of the lord of the franchise, to assist so unequitable a claim **. 

Deodands, and forfeitures in general, as well as wrecks, 
treasure*trove, royal fish, mines, waifs, and estrays, may be 
granted by the king to particular subjects, as a royal fran^ 
chise : and indeed they are for the most part granted out to . 
the lords of manors, or other liberties : to the perversion of 
their original design. 

XVIL Another branch of the king’s ordinary revenue [ SOS 
arises from escheats of land, which happen upon the defect 
of heirs to succeed to the inheritance ; whereupon they in 
general revert to and vest in the king, who is esteemed, in the 
eye of the law, the original proprietor of all the lands in the 
kingdom. But the discussion of this topic more properly 
belongs to the second book of these Commentaries, wherein 
we shall particularly consider the manner in which lands may 
be acquired or lost by escheat. 

XVIII. I PROCEED therefore to the eighteenth and last 
branch of the king’s ordinary revenues ; which consists in the 
custody of idiots, from whence we shall be naturally led to 
consider also the custody of lunatics. 

An idiot, or natural fool, is one that hath had no under- 
standing from his nativity ; and therefore is by law presumed 
never likely to attain any. For which reason the custody of 
him and of his lands was formerly vested in the lord of the 
fee ' ; (and therefore still, by special custom, in some manors 

B 3 InsL 58. 1 Hal. P. C. 423. Foster of homicide, 266. 

MoUoy dejure mavitim. 2. 225. Flet. /.I. c.Il. § 10* 



303 


THE RIGHTS 


Book I. 


the lord shall have the ordering t)f Idiot and lunatic copy- 
holders * ;) but, by reason of the manifold abuses of this power 
by subjects, it was at last provided by common consent, that 
it should be given to the king, as the general conservator of 
his people; in order to prevent the idiot from wasting his 
estate; and reducing himself and his heirs to poverty and 
distress This fiscal prerogative of the king is declared in ' 
parliament by statute 17Edw.IL c.9. which directs (in af- 
firmance of the common law *) that the king shall have ward 
of the lands of natural fools, taking the profits without waste 
or destruction, and shall find them necessaries ; and after the 
death of such idiots he shall render the estate to the heirs : 
in order to prevent such idiots from aliening their lands, and 
their heirs from being disinherited. (6) 

By the old common law there is a writ de idiota inquirendo^ 

• to inquire whether a man be an idiot or not : which must 
^ tried by a jury of twelve men : and, if they find him purus 
[ 304 ] idiota^ the profits of his lands and the custody of his person 
may be granted by the king to some subject, who has interest 
enough to obtain them This branch of the revenue hath 
been long considered as a hardship upon private families: and 
so long ago as in the 8 Jac.I. it was under the consideration 
of parliament, to vest this custody in the relations of the party, 
and to settle an equivalent on the crown in lieu of it ; it being 
then proposed to share the same fate with the slavery of the 
feodal tenures, which has been since abolished Yet few 
instances can be given of die oppressive exertion of it, since 
it seldom happens that a jury finds a man an idiot a nativitate^ 
but only non compos mentis from some particular time ; which 
has an operation very different in point of law. 

« 

A MAN is not an idiot**, if he hath any glimmering of 
reason, so that he can tell his parents, his age, or the like 
common matters. But a man who is born deaf, dumb, and 

' Dyer, 302. Huttl7. Noy. 27. " lliis poner, thougli of late very 

^ F. N. B. 232. rarely exerted, is still alluded to in com- 

* 4 Rep. 126. Menwrand' Scacc* 20 mon speech, by that usual expression of 
JEdw. /. (prefixed to Maynard's year-, begging a man for a fool, 
book of £d\v. 1I.]| fol, 20. 24, o 4 Inst. 203. Com. Joum. 1610. 

F. N. B. 232. V F. N. B. 233. 

(6) iSeeVoI.III. p.42T. n.(l). 

21 



Ch. 8. 


OF PERSONS. . 


304< 


blind, is looked upon by the law as in the same state with an 
idiot ** ; he being supposed incapable of any understanding, 
as wanting all diose senses which furnish the human mind 
with ideas. 

A LUNATIC, or 71071 coiiijm 7nc7itis^ is one who hath had 
understanding, but by disease, grief, or other accident, hath 
lost the use of his reason \ A lunatic is indeed properly one 
that hath lucid intervals ; sometimes enjoying his senses, and 
sometimes not, and that frequently depending upon the change 
of the moon. But under the general name of 7ioti compos 
7nentis (which sir Edward Coke says is the most legal name •) 
are comprised not only lunatics, but persons under frenzies, 
or who lose their intellects by disease ; those that grow deaf, 
dumb, and blind, not being born so ; or such, in short, as are 
judged by the court of chancery incapable of conducting" 
their own aflairs. (7) Xo these also, as well as idiots, the king 
is guardian, but to a very different purpose. For the law 
always imagines, that these accidental misfortunes may W 
removed ; and therefore only constitutes the crown a trustee [ 805 ] 
for the unfortunate persons, to protect their property and to 
account to them for all profits received, if they recover, or 
after their disease to their representatives. And therefore it 
is declared by the statute 17 Edw.II. c.lO. that the king shall 
provide for the custody and sustentation of lunatics, and pre- 
serve their lands and the profits of them for their use, when 
they come to their right mind ; and the king shall take nothing 
to his own use ; and if the parties die in such estate, the re- 
sidue shall be distributed for their souls by the advice of the 
ordinary, and of course (by the Subsequent amendments of 
the law of administration) shall now go to their executors or 
administrators. , 

On the first attack of lunacy or other occasional insanity, 
while there may be hopes of a speedy restitution of reason, 
it is usual to confine the unhappy objects in private custody 
under the direction of their nearest friends and relations : and 

^ Co. Litt. 42. Fleta, /. 6. C.40. Scacch. 20 Ed* L (in Maynard's year- 

^ IdiMa a cam et infirmitate* Mern* book of £dw. II.) 20. 

1 Inst. 246, 

{7) See Vol.IlI. p. 427. n. (1). 
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the legislature, to prevent all abuses incident to such private 
custody, hath thought proper to interpose it*s authority, by 
statute 14 Geo. III. c.49. (continued by 19 Geo.III. c.l5.) (8) 
for regulating private mad-houses. But, when the disorder 
is grown permanent, and the circumstances of the party will 
bear such additional expence, it is proper to apply to the royal 
authority to warrant a lasting confinement. 


The method of proving a person non compos is very similar 
to that of proving him an idiot. The lord chancellor, to 
whom, by special authority from the king, the custody of 
idiots and lunatics is entrusted \ upon petition or information 
grants a commission in nature of the writ de idiota inquirendo^ 
to inquire into the party’s state of mind ; and if he be found 
^ non compos^ he usually commits the care of his person, with 
a suitable allowance for his maintenance, to some friend, who 
is then called his committee. However, to prevent sinister 
. practices, the next heir is seldom permitted to be this com- 
. ' jiiittee of the person ; because it is his interest that the party 
[ S06 ] should die. But it hath been said, there lies not the same 
objection against his next of kin, provided he be not his heir ; 
for it is his interest to preserve the lunatic’s life, in order to 
increase the personal estate by savings, which he or his family 
may hereafter be entitled to enjoy The heir is generally 
made the manager or committee of the estate, it being clearly 
his interest by good management to keep it in condition : ac- 
countable however to the court of chancery, and to the non com- 
pos himself, if he recovers ; or otherwise to his administrators. 


• 3P. Wms.108. 


“ 2 P. Wms. 6S8. 


(8) And made perpetual by 26 G. 3, c,91. The principle of the statute 
li to subject such houses to occasional inspections by competent authorities, 
and therefore it prohibits any one from keeping such a house without a 
licence. This licence for London, Westminster, seven miles from the same, 
and the county of Middlesex, are granted by certain commissioners ap- 
pointed by the college of physicians ; in the country by the justices at 
quarter sessions. These commissioners in one case, and two delegated 
justices with a physician in the other, are to inspect the houses from time 
to time, to make minutes of what they see, and transmit reports to the 
college of physicians. The licence is granted under a recognizance for 
good behaviour, and is in force for one year only. 
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In this caiti of idiots sipd lunatics the ciyil law agrees with 
ours ; by assigning them tutors to protect their persons, and 
curators to manage their estates, But in another instance the 
Roman law goes much beyond the English. For, if a man 
by notorious prodigality was in danger of wasting his estate, 
be was looked upon as non compos^ and committed to the care 
of curators or tutors by the praetor And by the laws of 
Solon such prodigals were branded with perpetual infemy 
But with us, when a man on an inquest of idiocy hath been 
returned an unthrift and not an idiot no farther proceed- 
ings have been had. And the propriety of &e practice itself 
seems to be very questionable. It was doubtless an excellent 
method of benefiting the individual, and of piHiserving estates 
in families ; but it hardly seems calculated tor the genius of 
a free nation, who claim and exercise tl>e liberty of using ^ 
their own property as they please. Sic utere tuo^ ut alienum 
“ non laedas^' is the only restriction our laws have given with 
regard to economical prudence. And the frequent circulation • 
and transfer of lands and other property, which cannot 
etfected without extravagance somewhere, are perhaps not a 
little conducive towards keeping our mixed constitution in it’s 
due health and vigour, (9) 

This may suffice for a short view of the king's ordinary 
revenue, or the pix)per patrimony of the crown ; which was 
very large formerly, and capable of being increased to a mag- 
nitude truly formidable : for there are very few estates in the 
kingdom, that have not, at some period or other since the [ 307 
Norman conquest, been vested in the hands of the king by 
forfeiture, escheat or otherwise. But fortunately for the 
liberty of the subject, this hereditary landed revenue, by a 
series of improvident management, is sunk almost to nothing ; 


^ Solent ho^ 2 ^raetores vel pressideSf riosi: oi ta?ndtu erunt ambo in curatione, 
si talem hominem invenenjUt qui neque quamdiU vd funosits samtalem, vel itle 
tempus neque Jinem expemarum habet^ bonos mores, receperit* 27.10. 5.16. 
sed bona sua dilacerando et dissipando 2 )ro- ^ Potter Antiq. b. 1 , c. 26. 

fundU, curatorem ei dare, esemplo fu- * Bro. Ahr, tit. Idiot, pi. 4. 


(9) Vol.lV. p.l70.a.(U). 
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and the casual profits, arising from tj^ie other branches of the 
census remlh. are likewise almost all of them alienated from 

^ m 

the crown. In order to supply the deficiencies of which, w^e 
are now obliged to have recourse to new methods of raising 
money, unknown to our early ancestors ; which methods con- 
stitute the king’s extraordinary revenue. For, the public 
patrimony being got into the hands of private subjects, it is 
but reasonable tlmt private contributions should supply the 
public service. Which, though it may |>erhaps fall harder 
upon some individuals, whose ancestors have luul no share in 
the general pi under,* than upon others, yet, taking the nation 
throughout, it amounts to nearly the same; proviiled the 
gain by the extraordinary should appear to be no greater than 
the loss by the ordinarry revenue. And, perhaps, if every 
gentleman in the kingdom was to be strip})ed of such of his 
lands as were formerly the property ol* the crown ; was to be 
again subject to the inconveniences of purveyance and pre- 
emption, the oppression of forest laws, and the slavery of 
feodal tenures; and wiis to resign into the king’s hands all his 
royal franchises of waifs, wrecks, estrays, treasure-trove, 
mines, deodands, forfeitures, and the like ; he would find him- 
' self a greater loser, than by paying his quota to such taxes as 
are necessary to the support of government. The thing 
therefore to be wished and aimed at in a land of liberty is by 
no means the total abolition of taxes, w hich would draw' after 
it very pernicious consequences, and the very supposition of 
which is the height of political absurdity. For as the true 
idea of government and magistracy will be found to consist in 
this, that some few men are deputed by many others to pre- 
side over public affairs, so that individuals may the better be 
enabled to attend their private concerns ; it is necessary that 
those individuals should be bound to contribute a portion of 
their private gains, in order to support that government, and 
reward that magistracy, which protects them in the enjoyment 
308 ‘J of their respective properties. But the things to be aimed at 
are wisdom and moderation, not only in granting, but also in 
the method of raising the necessary supplies ; by contriving to 
do both in such a manner as may be most conducive to the 
national welfare, and at the same time most consistent with 
oeconomy midThe liberty of the subject ; who, when properly 
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taxed, contributes only} as was before observed^, some part of 
his property, in order to enjoy the rest. 

These extraordinary grants are usually called by the syno- 
nymous names of aids, subsidies, and supplies ; and are 
granted, we have formerly seen by the commons of Great 
Britain in parliament assembled : who, when they have voted 
a supply to his majesty, and settled the quantum of that sup- 
ply, usually resolve themselves into what is called a com- 
mittee of ways and means, to consider the and means of 

raising the supply so voted. And in this committee every 
member (thougli it is looked upon as tlie peculiar province 
of the chancellor of the exchequer) ma^^ propose such scheme 
of taxation as he thinks will be least detrimental to the pub- 
lic. The resolutions of this committee, when approved by 
a vote of the house, are in general esteemed to be (as it 
were) final and conclusive. F'or, though the supply cannot 
be actually raised upon the subject till directed by an act of 
the whole parliament, yet no monied man will scruple to 
advance to the government any (quantity of ready cash, on 
the credit of a bare vote of the house of commons, though 
no law be yet passed to establish it. 

The taxes, which are raised ujoon the subject, are either 
annual or perpetual. The usual annual taxes are those upon 
land and malt. 

1. The land tax, in it’s modern shape, has superseded all 
the former methods of rating either property, or persons in 
respect of their property (10), whether by tenths or fifteenths, 
subsidies on land, hydages, scutages, or talliages : a short 
explication of which will however gjeatly assist us in under- 
standing our antient laws and history. 

Tenths, and fifteenths*, were temporary aids issuing out 
of personal property, and granted to the king by parliament. 
They were formerly the real tenth or fifteenth part of all the 

y page 281. ‘ 2 Inst. 7 7. 4 Inst. 34. 

* page 169. , 


(10) See po&t, p.51S, 
Y 2 
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moveables belonging to the subject r>^hen such moveables, 
or ^^rsonal estates, were a very different and a much less 
COT&iderable thing than what they usually are at this day. 
Tenths are said to have been first granted under Henry the 
second, who took advantage of the fashionable zeal for croi- 
sades to introduce this new taxation, in order to defray the 
expence of a pious expedition to Palestine, which he really or 
seemingly had projected against Saladine emperor of the Sa- 
racens; whence it was originally denominated the Saladine 
tenth But afterwards fifteenths were more usually granted 
than tenths. Originally the amount of these taxes was un- 
certain, being levied by assessments new 'made at every fresh 
grant of the commons, a commission for which is preserved 
by Matthew Paris ® : but it was at length reduced to a cer- 
tainty in the eighth year of Edward III., when, by virtue of 
the king’s commission, new taxations were made of every 
township, borough, and city in the kingdom, and recorded 
in the exchequer : which rate was, at the lime, the fifteenth 
part of the value of every township, the whole amounting to 
about 29 , 000 /. and therefore it still kept up the name of a 
fifteenth, when, by the alteration of the value of money and 
the increase of personal property, things came to be in a very 
different situation. So that when, of later years, the com- 
mons granted the king a fifteenth, every parish in England 
immediately knew their proportion of it ; that is, the same 
identical sum that was assessed by the same aid in the eighth 
of Edward III.; and then raised it by a rate among them- 
selves, and returned it into the royal exchequer. 


The other antient levies were in the nature of a modern 
lamd-tax : for we may trace up the original of that charge as 
high as to the introduction of our military tenures ; when 
every tenant of a knight’s fee was bound, if called upon, to 
attend the king in his army for forty days in every year. 

[ 310 ] But this personal attendance growing troublesome in many 
respects, the tenants found means of compounding for it, by 
first sending others in their stead, and in process of time by 
making a pecuniary satisfaction to the crown in lieu of it. 

^ Hoved. .^.i)*ll88. Carte. 1. 719. ^ See the second book of these oom- 

Hume, 1. S29. mentarles. 

* 
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This pecuniary satisfa<!ti(9n at last came to be levied by assess- 
ments, at so much for ^very knight’s fee, under the nai|M9 of 
scutages ; which appear to have been levied for the first thne 
in the fifth year of Henry the second, on account of his expe- 
dition to Toulouse, and were then (I apprehend) mere arbi- 
trary compositions, as the king and the subject could agree. 

But this precedent being afterwards abused into a means of 
oppression, (in levying scutages on the landholders by the 
royal authority only, whenever our kings went to war, in 
order to hire mercenary troops, and pay , their contingent 
expences,) it became thereupon a matter of natfonal complaint ; 
and king John was obliged to promise in his magna carta % 
that no scutage should be imposed without the consent of the 
common council of the realm. This clause was indeed 
omitted in the charters of Henry III., where^ we only -find it 
stipulated, that scutages should be taken as they were used to 
be in the time of king Henry the second. Yet afterwards, by 
a variety of statutes under Edward I. and his grandson % it 
was provided, that the king shall not take any aids or tasks, 
any talliage or tax, but by the common assent of the great 
men and commons in parliament. (11) 

Of the same nature with scutages upon knights’ fees were 
the assessments of hydage upon all otlier lauds, and of talliage 
upon cities and burghs". But they all gradually fell into 
disuse upon the introduction of subsidies, about the time of 
king Richard II. and king Henry IV. These were a tax, not 
immediately imposed upon property, but upon persons in 
respect of their reputed estates, after the nominal rate of 4s. in 
the pound for lands, and 2s. 8t/. for goods ; and for those of 
aliens in a double proportion. But this assessment was also 
made according to an antient valuation ; wherein the com- 
putation was so very moderate, and the rental of the king- 
dom was supposed to be so exceeding low, that one subsidy [31 
of this sort did not, according to sir Edward Coke *, amount 

® capA2. Madox, hist. exch. 480, 

^ 9 Hen. Ill, c. 37. * 4 Inst. 33. 

8 25 Edw. I. c. 5, 6. 34 Edw. 1. 

•t,4. c.l. 14 Edw. III. st.2. c.l. 


(11) SeeVol.II. p.74. 

V ♦ 
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to more than 70,000Z. whereas a modern land-tax at the same 
rate produces two millions. It was antiently the rule never 
to grant more than one subsidy and two fifteenths at a time : 
but this rule was broken through for the first time on a very 
pressing occasion, the Spanish invasion in 1 588 ; when the 
parliament gave queen Elizabeth two subsidies and four fif- 
teenths. Afterwards, as monev sunk in value, more subsidies 
were given ; and we have an instance in the first parliament 
of 1G40, of the king’s desiring twelve subsidies of the com- 
mons, to be levied in three years ; which was looked upon as 
a startling proposal : though lord Clarendon says that the 
speaker, serjeant Glanville, made it manifest to the house, 
how very inconsiderable a sum tw^elve subsidies amounted to, 
by telling them he had computed what he was to pay for 
them himself ; and when he named the sum, he being known 
to be possessed of a great estate, it seemed not worth any 
farther deliberation. And indeed, upon calculation w^e shall 
find that the total amount of these twelve subsidies, to be 
raised in three vears, is less than what is now raised in one 
year by a land-tax of two shillings in the pound. 

The grant of scutages, talliages, or subsidies by the com- 
mons did not extend to spiritual preferments ; tliose being 
usuallj^ taxed at tlie same time by the clergy themselves in 
convocation : which grants of the clergy were confirmed in 
parliament, otherwise they were illegal, and not binding : 
as the same noble wu'iter observes of the subsidies granted by 
the convocation, which continued sitting after the dissolution 
of the first parliament in 1640. A subsidy granted by the 
clergy was after the rate of 4^. in the pound according to 
the valuation of their livings in the king’s books : and 
amounted, as sir Edward Coke tells us', to about 20,000/. 
While this custom continued, convocations w^erc wont to sit 
as frequently as parliaments : but the last subsidies, thus given 
by the clergy, were those confirmed by statute 1 5 Car. II. 
cap. 10. since w’hich another method of taxation has generally 
[312 ] prevailed, which takes in the clergy as well as the laity: in 
recompence for which the beneficed clergy have from that 
period been allowed to vote at the election of knights of the 


^ Hist, b 2. 


' 4 Inst. 33, 
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shire”® ; and thenceforward also the practice of giving eccle- 
siastical subsidies hath fallen into total disuse. 

The lay subsidy w’as usually raised by commissioners ap- 
pointed by the crown, or the great officers of state r and there- 
fore in the beginning of the civil wars between Charles L and 
his parliament, the latter having no oilier sufficient revenue 
to support themselves and their measures, introduced the 
practice of laying w^eekly and monthly assessments” of a spe- 
cific sum upon the several counties of the kingdom ; to be 
levied by a pound-rate on lands and personal estates ; which 
were occasionally continued during the whole usurpation, 
sometimes at the rate of 120,000/. a month, sometimes at 
inferior rates After the restoration the antient method of 
granting subsidies, instea<l of such monthly assessments, was 
twice, and twice only, renewed ; viz. in 1663, when four 
subsidies were granted by the tem]:)oralt 3 % and four by the 
clergy : and in 1670, when 800,000/. was raised by way of 
subsidy (12), which was the last time of raising supplies iu 
that manner. For, the monthly assessments being now esta>« 
blished by custom, being raised by commissioners named by 
parliament, and producing a more certain revenue ; from 
that time forwards we hear no more of subsidies, but occa- 
sional assessments were granted as the national emergencies 
required. These periodical assessments, the subsidies which 
preceded them, and the more antient scutage, hj^dage, and 
talliage, were to jdl intents and purposes a land-tax ; and the 
assessments were sometimes exprcssl^^ called so*’. Yet a 
popular opinion has prevailed, that tlic land-tax was first 

Dalt. of sliorifls, Gilb. hist, in 161 ) 6 , is preserved in ScobeU’s col- 

ofexch. c. 4. lection, 400. 

" 29 Mov. 4 Mar, 1642. ^ Com. Journ. 26jun. 9Dcc.l678. 

" One of tliese bills of assessment. 


(l 2) This is a mistake ; for though by the 22 &23^C. 2. c. 3. a grant was naade 
among other sums of one shilling in the pound, to be raised on the land, 
yet the mode of collecting it was different from that of the old subsidy, and 
resembled more that of the land-tax. The principle of the subsidy was 
revived in- the course of the last reign in tlie well-known taxes on income, 
and property ; which, under some modifications, might have been made 
the fairest and least oppressive, as they wefe the most ecpnomical and pro- 
ductive, of all taxes. 


Y 4 



SIS 


THE RIGHTS 


Boojc I. 


introduced in the reign of king William IIL ; because in the 
year 1692 a new assessment or valuation of estates was made 
throughout the kingdom: which, though by no means a 
S13 ] perfect one, had tliis efiect, that a supply of 500,000/. was 
equal to Is. in the pound of the value of the estates given in. 
And according to this enhanced valuation, from the year 
1693 to the present, a period of above fourscore years, 
the land-tax has continued an annual charge upon the sub* 
ject ; above half the time at 4<s. in the pound, sometimes at 
Ss; sometimes at 25., twice at l5., but without any total 
intermission. The medium has been 35. 3d, in the pound ; 
being equivalent with twenty-three antient subsidies, and 
amounting annually to more than a million and a half of 
money. The method of raising it is by charging a particular 
sum upon each county, according to the valuation given in, 
j4.D, 1692: and this sum is assessed and raised upon indivi- 
duals (their personal estates, as well as real, being liable 
thereto) by commissioners appointed in the act, being the 
jprincipal landholders of the county, and their officers. (13) 

♦ 

11. The other annual tax is the malt-tax ; which is a sum 
of 750,000/. raised every year by parliament, ever since 1697, 
by a duty of 6d. in the bushel on malt, and a proportionable 
sum on certain liquors, such as cider and perry, which might 
otherwise prevent the consumption of malt. This is under 
the management of the commissioners of the excise ; and is 
indeed itself no other than an annual excise ; the nature of 
which species of taxation I shall presently explain ; only pre- 

In the years 1732 and 1733. 


(15) The land-tax is no longer annual; the last annual act was the 
58 G. 3. c. 5., which imposed the tax for the year at the rate* of 4s. in 
the pound ; and it was made perpetual at that rate, by a statute passed 
in the same year, the 38 G.5. c.60., which has been modified and amended 
by several subsequent statutes. At the same time the land-tax was made 
subject to redemption by the owner of the land on which it was laid, or 
on default of his redeeming it, to purchase by any other person. The 
sums paid in either case are applied to the reduction of the national debt ; 
and the price is regulated by the price of the funds at thb time, being al- 
ways so much stock in the 3 per cent consols, or 3 per cent reduced, as 
will 3 deld a dividend exceeding the land-tax redeemed or purchased by 
one tenth. 
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mising at present, that in the year 1 760 an additional per- 
petual excise of 3d. per bushel was laid upon malt ; to the 
produce of which a duty of 15 per cenLj or nearly an addi- 
tional halfpenny bushel, was added in 1779: and that 
in 1768 a proportionable excise was laid upon cider and 
perry, but so new-modelled in 1766, as scarce to be worth 
collecting. (14) * 

The perpetual taxes are, 

I. The customs ; or the duties, toll, tribute, or tariil^ pay- 
able upon merchandize exported and imported. The consi- 
derations upon which this revenue (or the more antient part 
of it, which arose only from exports) was invested in the king, 
were said to be two *■ ; 1 . Because he gave the subject leave [ 3 H 
to depart the kingdom, and to carry his goods along with 
him. 2. Because the king was bound of common right to 
maintain and keep up the ports and havens, and to protect 
the merchant from pirates. Some have imagined they are 
called w’ith us customs, because they were tlie inheritance of 
the king by immemorial usage and the common law, and not 
granted him by any statute " : but sir Edward Coke hath 
clearly shewn*, that the king’s first claim to them was by 
grant of parliament 3 Edw. I. though the record thereof is not 
now extant. And indeed this is in express words confessed by 
statute 25 Edw. I. c. 7. wherein the king promises to take no 
customs from merchants without the common assent of the 
realm. “ saving to us, and our heirs, the customs on wool, 

“ skins, and leather, formerly granted to us by the com- 
“ inonalty aforesaid.” These were formerly called the 
hereditary customs of the crown; and were due on the ex- 
portation only of the saiil three commodities, and of none 
other : which were styled the staple commodities of the king- 
dom, because they were obliged to be brought to those ports 

where the king’s staple was established, in order to be there 

♦ 

Dyer. 165. * 2 Inst. 58, 59. 

® Dyer. 43. 24, 


(14) Malt is still the subject of an annual tax, but the amount has va« 
ried from time to time according to the exigencies of the state in war and 

peace. 
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first rated, and then exported They were denominated, in 
the barbarous Latin of our antient records, cmtuma^ ; not 
consuctudines^ which is the language of our law whenever 
it means merely usages. The duties on wool, sheep-skins, 
or woolfells, and leather, exported, were called cmtuma an* 
tiqua sive magna : and were payable by every merchant, as 
• well native as stranger ; with this difference, that merchant- 
strangers paid an additional toll, viz. half as much again as 
was paid by natives. The custuma parva et nova were an im- 
post of in the pound, due from merchant-strangers only, for 
all commodities as well imported as exported ; which was usual- 
ly called the alien’s duty, and was first granted in 31 Edw.I.'^ 
But these antient hereditary customs, especially those on 
[ 315 ] wool and woolfells, came to be of little account, when the 
nation became sensible of the advantages of a home manu- 
facture, and prohibited the exportation of wool by statute 
1 1 Edw.IJI, c. 1. 

There is also another very antient hereditary duty be- 
longing to the crown, called the prisage or hntlerage of wines ; 
which is considerably older than the customs, being taken 
notice of in the great roll of the exchequer, 8 Ric. I. still 
extant Prisage was a right of taking two tons of wine 
from every ship (English or foreign) importing into Eng- 
land twenty tons or more, one before and one behind the 
mast ; which b}'^ charter of Edward 1. was exchanged into 
a duty of 2s, for every ton imported by merchant-stran- 
gers, and called butlerage, because paid to the king’s 
butler y. 

Other customs payable upon exports and imports were 
distinguished into subsidies, tonnage, jioundage, and other 
imposts. Subsidies were such as were imposed by parliament 
upon any of the staple commodities before mentioned, over 
and above the custuma antiqua ct magna : tonnage was a duty 
upon all wines imported, over and above the prisage and but- 

“ Dav. 9. or, as we have adopted it in English, 

This appellation seems to !>e de- co^U 
rived from the French word cornttiniy or '*'4 Inst,, 29. 
covtum, which signifies toll or tribute, ^ Madox, hist. cxch. 526 532. 

and owes it’s own etymology to the y Dav. 8. 2 Bulstr.254. Stat.of£str. 

w'ord coustf which signifies price, charge, 16' Edw.II. Com. Journ, 27 Apr. 1680. 
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lerage aforesaid : poundage was a duty imposed ad valorem^ 
at the rate of 1 2r/. in tlie pound, on all other merchandize 
whatsoever; and the other imposts were such as were occa- 
sionally laid on by parliament, as circumstances and times 
required Tliese distinctions are now in a manner forgotten, 
except by the officers imniedialely concerned in this depart- 
tnent ; their produce being in effect all blended together, 
under the one denomination of the customs. 


By these w’e understand, at present, a duty or subsidy paid 
by the merchant, at the qua 3 % upon all imported as well as 
exported commodities, b}^ authorit}" of parliament ; unless 
where, for particidar national reasons, certain rewards, boun- 
ties, or drawbacks, are allowed for particular exports or im- 
ports. Those of tonnage and poundage, in particidar, were at 
first granted, as the old statutes (and particularly 1 Eliz. c. 20.) 
express it, for the defence of the realm, and the keeping and 
safeguard of the seas, and for the intercourse of merchandize 
safely to come into and pass out of the same. They were at [31 
first usually granted only for a stated term of years, as for two 
years in 5 Ric. ; but in Henry the sixth^s time, they were 
granted him for life by a statute in the thirty-first year of liis 
reign : and again to Edward IV., for the term of his life also : 
since which time tliej^ were regularly granted to all his suc- 
cessors for life, sometimes at the first, sometimes at other sub- 
sequent parliaments, till the reign of Charles the first ; when, 
as the noble historian expresses it **, his ministers were not suf- 
ficiently solicitous for a renewal of his legal grant. And yet 
these imposts were imprudently and unconstitutionally levied 
and taken, without consent of parliament, f()r fifteen j^ears 
together ; which was one of the causes of those unhappy dis- 
contents, justifiable at first in too many instances, but which 
degenerated at last into causeless rebellion and murder. For, 

O 

as in every other, so in this particular case, the king (previous 
to the commencement of hostilities) gave the nation ample 
satisfaction for the errors of his former conduct, by passing 
an act % wdiereby he renounced all power in the crown of levy- 
ing the duty of tonnage and poundage, without the express 
consent of parliament ; and also all power of imposition upon 


* Dav. 11, 12, 

* Idid. 


** Hist, Rebell. b. 3. 
^ 16 Car, I. C.8. 
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any merchandizes whatever. Upon the restoration this duty 
was granted to king Charles the second for life, and so it was 
to his two immediate successors ; but now by three several 
statutes, 9 Ann. c. 6. 1 Geo. I. c. 12. and 3 Geo. I. c. 7. it is 
made perpetual, and mortgaged for the debt of the public. The 
customs thus imposed by parliament are chiefly contained in 
two books of rates, set forth by parfiamentary authority ** ; one 
signed by sir Harbottle Grimston, speaker of the house of com- 
mons in Charles the second’s time ; and the other, an additional 
one, signed by sir Spencer Compton, speaker in the reign of 
George the first ; to which also subsequent additions have been 
made. Aliens pay a larger proportion than natural sub- 
jects, which is what is now generally understood by the 
alien’s duty; to be exempted from which is one principal 
cause of the frequent applications to parliaments for acts of 
naturalization. (15) 

[ 317 ] These customs are then, we see, a tax immediately paid by 
the merchant, although ultimately by the consumer. And yet 
these are the duties felt least by the people ; and, if prudently 
managed, the people hardly consider that they pay them at all. 
For the merchant is easy, being sensible he does not pay them 
for himself; and the consumer, who really pays them, con- 
founds them with the price of the commodity : in the same 
manner, as Tacitus observes, that the emperor Nei’o gained the 
reputation of abolishing the tax of the sale of slaves, though 
he only transferred it from the buyer to the seller ; so that it 
was, as he expresses it remissum magis specicy quam vi : quia 
cum venditor pendet'c juheretury in partem pretii emptoribus 
“ aca'escebat^ r But this inconvenience attends it on the 
other hand, that these imposts, if too heavy, are a check and 

** Stat. 12 Car. II. c. 4. 11 Geo. I. c. 7. ' Ann. /.IS. s. 31. 


(15) All additional duties upon the goods of aliens beyond those payable 
by natural born subjects were taken off’ by the 24 G. 3. st. 2. c.l6., with the 
exception of the duties of package and scavage, or skewage, or any duties 
granted by charter to the city of London. These are trifling in amount; 
being a kind of toll exacted formerly by the mayors and sherifls of cities 
from merchant strangers for the liberty of shewing or exposing their goods 
to sale. It was prohibited by the 19 H. 7. c.8. under a penalty of 20/., 
with a reservation in fiivour of the city of London. 
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cramp upon trade ; and ospecialiy when the value of the com- 
modity bears little or no proportion to the quantity of the duty 
imposed. This in consequence gives rise also to smuggling, 
which then becomes a very lucrative employment ; and it’s 
natural and most reasonable punishment, viz. confiscation of 
the commodity, is in such cases quite ineffectual ; the intrinsic 
value of the goods, which is all that the smuggler has paid, 
and therefore all that he can lose, being very inconsiderable 
when compared with his prospect of advantage in evading the 
duty. Recourse must therefore be had to extraordinary 
punishments to prevent it; perhaps even to capital ones: 
which destroys all proportion of punishment^, and puts 
murderers upon an equal footing with such as are really 
guilty of no natural, but merely a positive, offence. 

There is also another ill consequence attending high im- 
posts on merchandize, not frequently considered, but indis- 
putably certain ; that the earlier any tax is Jaiil on a commo- 
dity, the heavier it falls upon the consumer in the end : for 
every trader through whose hands it passes must have a pro- 
fit, not only upon the raw material, and his own labour and 
time in preparing it, but also upon llie very tax itself^ whicli 
he advances to the government ; otherwise he loses the use 
and interest of the money which he so advances. To in- 
stance in the article of foreign paper. The merchant pays [ 
a duty upon importation, which he docs not receive again till 
he sells the commodity, perhaps at the end of three months. 
He is therefore equally entitled to a profit upon that duty 
which he pays at the custom-house, as to a profit upon the 
original price which he pays to the manufacturer abroad ; and 
considers it accordingly in the price be demands of the sta- 
tioner. When the stationer sells it again, he requires a profit 
of the printer or bookseller upon tlie w'hole sum advanced by 
him to the merchant ; and the bookseller does not forget to 
charge the full proportion to the student or ultimate con- 
sumer ; who therefore does not only pay the original duty, 
but the profits of these three intermediate traders, who have 
successively advanced it for him. This might be carried 
much farther in any mechanical, or more complicated, 
branch of trade. 

^ M«ntMq. Sp. L. b.tS. c. B. 
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II. Directly opposite in it*s nature to this is the excise 
duty; which is an inland imposition, paid sometimes upon 
the consumption of the commodity, or frequently upon the 
retail sale, which is the last ‘'stage before the consumption. 
This is doubtless, impartially speaking, the most oeconomical 
way of taxing the subject : the charges of levying, collecting, 
and managing the excise duties being considerably less in pro- 
portion than in other branches of the revenue. It also renders 
the commodity clieaper to the consumer, than charging it 
with customs to the same amount would do ; for the reason 
just now given, because generally paid in a much later stage 
of it. But, at the same time, the rigour and arbitrary pro- 
ceedings of excise laws seem hardly compatible with the 
fetifper of a free nation. For the frauds that might be com- 
mitted in this branch of the revenue, unless a strict watch is 
kept, make it necessary, wherever it is established, to give the 
officers a power of entering and searching the houses of such 
as deal in exciseable commodities, at any hour of the day, and 
in many cases, of the night likewise. And the proceedings 
in case of transgressions are so summary and sudden, that a 
man may be convicted in two days’ time in the penalty of 
many thousand pounds by two commissioners or justices of 
[ 319 ] the peace; to the total exclusion of the trial by jury, and dis- 
regard of the common law% For which reason, though lord 
Clarendon tells us^, that to his knowledge the earl of Bedford 
(who was made lord treasurer by king Charles the first, to 
oblige his parliament) intended to have set up the excise in 
England, yet it never made a part in that unfortunate prince’s 
revenue ; being first introduced on the model of the Dutch 
prototype, by the parliament itself after it’s rupture with the 
crown. Yet such was the opinion of it’s general unpopu- 
larity, that when in 1642 aspersions w ere cast by malignant 
“ persons upon the house of commons, that they intended 
to introduce excises, the house for it’s vindication therein 
did declare, that these rumours were false and scandalous ; 
“ and that their authors should be apprehended and brought 
to condign punishment However it’s original ‘ establish- 

> Hist. b. 3. (Lond. 1659. fol.) informs us, that it 

h Com. Journ. 8 Oct. 1642. was first moved for. 28 Mar. 1643, by 

^ The translator and continuator Mr. Prynne, And it appears from the 
of Petavius’t chronological history journals of the commons, that on that 
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inent was in 16435 and it*s progress was gradual ; being at 
first laid upon those persons and commodities where it was 
supposed the hardship would be least perceivable, viz. the 
makers and vendors of beer, aid*, cider, and perry ^ ; and the 
rpyalists at Oxford soon followed the example of their 
brethren at Wesminster by imposing a similar duty ; both 
sides protesting that it should be continued no longer than to 
the end of the war, and then be utterly abolished’. But the 
parliament at Westminster soon after imposed it on fiesh, 
wine, tobacco, sugar, and such a multitude of other common 
dities, that it might fairly be denominated general : in pur- 
suance of the plan laid dow'ii by Mr. Pymme (who seems to 
have been the father of the excise) in his letter to sir John 
Hotham’", signifying, “ that they had proceeded in the excise 
“ to many particulars, and intended to go on farther ; but 
“ that it woiikl be necessary to use the peo])le to it by little 
“ and little.’^ And afterwards, when the nation liad been 
accustomed to it for a series of years, the succeeding cham- 
pions of liberty boldly and openly declared “ the impost of 
“ excise to be the most easy and indifferent levy that could be 
laid upon the people " and accordingly continued it dur- 
ing the w'hole usurpation. U})on king Charles’s return, it 
having then been long established, and it’s produce w^ell 
known, some part of it was given to the crown in 12 Car. II. 
by way of purchase (as was before observed) lor the feodal 
tenures and other o})pressivc parts of the hereditary revenue. 
But, from it’s first original to the present time, it’s very name 
has been odious to the people of England. It has neverthe- 
less been imposed on abundance of other commodities in the 
reigns of king William III. and every succeeding prince, to 
support the enormous expences occasioned by our wars on 


day the house resolved itself into a 
committee to consider of raising mo- 
ney, in consequence of which the ex- 
cise was afterwards voted. But Mr. 
Prynne was not a member of parlia- 
ment till 7 Nov, 1G48; and published 
in 1654 “ A protestation against the 
“ illegal, detestable, and oft con- 
“ demned tax and extortion of excise 
« m general.*’ It is prpbably there- 


fore a fnistake of tbe printer for Mr. 
Pynime, who was intended for chan- 
cellor of tlie exchequer under the earl 
of Bedford. Lord Clar. b. 7. 

^ Com. Journ. 17 May 1643. 

^ Lord Clar. b.7. 

30 May 1643. Dugdale of the 
troubles, 120. 

" Ord. 14 Aug. 1649. c.50. Scobell. 
72. . Sut. 1 656. c. 19. Scobell. 453. 
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the continent. Thus brandies and^other spirits are now ex- 
cised at the distillery ; printed silks and linens^ at the printer’s ; 
starch and hair-powder, at the maker’s ; gold and silver wire, 
at the wire-drawer’s ; plate in the hands of the vendor, who 
pays yearly for a licence to sell it ; lands and goods sold by 
auction, for which a pound-rate is payable by the auctioneer, 
who also is charged with an annual duty for his licence ; and 
coaches and other wheel-carriages, for which the occupier is 
excised, though not with the same circumstances of arbitrary 
strictness as in most of the other instances. To these we may 
add coffee and tea, chocohate and cocoa paste, for which the 
duty is paid by the retailer; all artificial wines, commonly 
called sweets ; paper and pasteboard, first when made, and 
again if stained or printed ; malt, as before mentioned ; 
vinegars ; and the manufacture of glass ; for all which the 
duty is paid by the manufacturer ; hops, for which the person 
that gathers them is answerable ; candles and soap, which are 
paid for at the maker’s ; malt liquors brewed for sale, which 
[ 321 ] are excised at the brewery; cider and perry, at the vendor’s ; 

and leather and skins, at the tanner’s : — a list which no 
friend to his country would wish to see farther increased. (16) 

III. I PROCEED therefore to a third duty, namely, that 
upon salt ; which is another distinct branch of his majesty’s 
extraordinary revenue, and consists in an excise of 3s, 
per bushel imposed upon all salt, by several statutes of king 
William and other subsequent reigns. This is not generally 
called an excise, because under the management of different 
commissioners : but the commissioners of the salt duties have 
by statute I Ann. c. 21. the same powers, and must observe 
the same regulations, as tliose of other excises. This tax had 
usually been only temporary ; but by statute 26 Geo. II. c.3. 
was made perpetual. (17) 

(16) The list, has however, been at different times increased; for in- 
formation upon this subject, as well as that of the customs, more detailed 
than it would be possible to afford, or proper to attempt to give within the 
limits of a note, I refer to the titles in Burn’s Justice. 

(17) This duty was thought to bear hard upon the lower orders, and 
also to prevent the consumption of salt for agricultural purposes ; by the 
SG.4. c. 65., it was therefore entirely done away with. 
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IV. Another very considerable branch of the revenue is 
levied with greater cheerfulness, as, instead of being a bur- 
den, it is a manifest advantage to the public. I mean the 
post-office, or duty for the carriage of letters. As we liave 
traced the original of the excise to the parliament of 164*3, so 
it is but justice to observe, that this useful invention owes iFs 
first legislative establishment to the same assembly. It is true, 
there existed postmasters in much earlier times : but I appre- 
hend their business was confined to the furnishing of post- 
horses to persons who were desirous to travel expeditiously, 
and to the dispatching of extraordinary pacquets upon special 
occasions. King James I. originally erected a post-office 
under the control of one Matthew de Quester or de TEquester, 
for the conveyance of letters to and from foreign parts ; which 
office was afterwards claimed by lord Stanhope but was 
confirmed and continued to William Frizell and Thomas 
Witherings by king Charles L, A.D. 1682, for the better 
accommodation of the English merchants ^ In 1635 the 

o 

same prince erected a letter-office for England and Scotland, 
under the direction of the same Thomas Witherings, and 
settled certain rates of postage : but this extended only to a 
few of the principal roads, the times of carriage were uncer- 
tain, and the postmasters on each road were required to 
furnish the mail with horses at the rate of a mile. [[ 322 

Witherings was superseded, for abuses in the execution of 
both his offices, in 1640; and they were sequestered into the 
hands of Philip Burlamachy, to be exercised under the care 
and oversight of the king’s principal secretary of state ^ On 
the breaking out of the civil war, great confusions and inter- 
ruptions were necessarily occasioned in the conduct of the 
letter-office. And about that time the outline of the present 
more extended and regular plan seems to have been conceived 
by Mr. Edmond Prideaiix, who Vas appointed attorney- 
general to the commonwealth after the murder of king Charles. 

He was chairman of a committee in 164*2 for considering what 
rates should be set upon inland letters* ; and afterwards ap- 
pointed post-master by an ordinance of both houses*, in the 
execution of which office he first established a weekly convey- 

* Latch. Rep. 87. 

P 19 Rym. iJ’oed. 385. 

Ihid.650, 20Ryin.l92. 

VOL. I. 


Z 


^ 20 Rym. 429. 

^ Com. Journ. 28 Mar. 1642. 
' im. 7 Sept. 1644. 
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ance of letters into all parts of the ilatioh® ; thereby saving to 
the public the charge of maintaining post-masters to the 
amount of 7000/. jpei' annum. And, his own emoluments 
being probably very considerable, the common council of 
London endeavoured to erect another post-office in opposition 
to his; till checked by a resolution of the house of commons'*, 
declaring that the office of post-master is, and ought to be, in 
the sole power and disposal of the parliament. This office 
was afterwards farmed by one Manley in 1654*. But, in 
1657, a regular post-office was erected by the authority of 
the Protector and his parliament, upon nearly the same 
model as has been ever since adopted, and with the same 
rates of postage as continued till the reign of queen Anne^. 
After the restoration, a similar office, with some improvements, 
was established by statute 12 Car. 11. c.35. but the rates of 
letters were altered, and some farther regulations added by the 
statutes 9 Ann. c.lO. 6Geo.L c.21.26Geo.II. c. 13. 5 Geo. III. 
C.25. & 7 Geo. III. c. 50. ; and penalties were enacted, in order 
to confine the carriage of letters to the public office only, ex- 
cept in some few cases : a provision which is absolutely 
£ 828 ] necessary ; for nothing but an exclusive right can support an 
office of this sort : many rival independent offices would only 
serve to ruin one another. Tlie privilege of letters coming 
free of postage, to and from members of parliament, was 
claimed by the house of commons in 1 660, when the first 
legal settlement of the present post-office was made * ; but 
afterwards dropped », upon a private assurance from the crown 
that this privilege should be allowed the members^. And 
accordingly a warrant was constantly issued from the post- 
niaster-general directing the allowance thereof to the extent 
of two ounces in weight ; till at length it was expressly con- 
firmed by statute 4 Geo. III. c. 24. ; which adds many new 
regulations, rendered necessary by the great abuses crept 
into the practice of franking : whereby the annual amount of 
franked letters had gradually increased, from 23,600/. in the 
vear 1715, to 170,700/. in the year 1763**. There cannot be 
devised a more eligible method than this, of raising money 

“ Com. JouTit. 21 Mar.l64d. * Cora. Journ< 17 Dec.1660. 

Ibtd. 21 Mar. 1649. * Ibtd, 22 Dec. 1660. 

* Scobell. 358. ** Ibid. 16 Apr, 1735. 

▼ Com. Joum. 9 June 1657. Sco- Ibid. 26 Feb. 1734. 
bell. 511. ** Ibid. 28 Mar. 1764. 



Ch. 8. 


OF PERSONS. 


323 


upon the subject ; for therein both the government and the 
people find a mutual benefit. The government acquires a 
large revenue, and the people do their business with greater 
ease, expedition, and cheapness, than they would be able to 
do if no such tax (and of course no such office) existed. (18) 

V. A FIFTH branch of the perpetual revenue consists in 
the stamp-duties, which are a tax imposed upon all parch- 
ment and paper, whereon any legal proceedings, or private 
instruments of almost any nature whatsoever, are written ; and 
also upon licences for retailing wines, letting horses to hire, 
and for certain other purposes : and upon all almanacks, 
newspapers, advertisements, cards, dice, and pamphlets con- 
taining less than six sheets of paper. These imposts are very 
various, according to the nature of the thing stamped, rising 
regularly from a penny to ten pounds. This is also a tax, 
which, though in some instances it may be heavily felt, by 
greatly increasing the expcnce of all mercantile as well as 
legal proceedings, yet (if moderately imposed) is of service to 
the public in general, by authenticating instruments, and ren- ^ 324* 
dering it much more difficult than formerly to forge deeds of 
any standing ; since, as the officers of this branch of the 
revenue vary their stamps frequently, by marks perceptible to 
none but themselves, a man that would forge a deed of king 
William’s time must know and be able to counterfeit the 
stamp of that date also. In France, and some other countries, 
the duty is laid on the contract itself, not on the instrument 
in which it is contained ; (as, with us too, besides the stamps 
on the indentures, a tax is laid by statute 8 Ann. c. 9. of 6d. 
in the pound upon every apprentice-fee, if it be 50l. or under; 
and Is. in the pound, if it be a greater sum;) but this tends 
to draw the subject into a tliousandjiice disquisitions and dis- 
putes concerning the nature of his contract, and whether 
taxable or not ; in which the farmers of the revenue are sure 
to have the advantage ®. Our general method answers the 
purposes of the state as well, and consults the ease of the sub- 
ject much better. The first institution of the stamp-duties 
was by statute 5 & 6 W. & M. c. 21. and they have since^ in 

^ Sp. of L. b. xlii. c. 9. 

(18) The net revenue derived from this admirable establishment in the 
year ending 5th April 1825, amounted to 1,475,000/. 
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many instances, been increased to^ten times their original 
amount. (19) 


VI. A SIXTH branch is the duty upon houses and windows. 
As early as the Conquest, mention is made in domesday book of 
fumage or fuage, vulgarly called smoke farthings ; which were 
paid by custom to the king for every chimney in the house. 
And we read that Edward the black prince, (soon after his 
successes in France,) in imitation of the English custom, 
imposed a tax of a florin upon every hearth in his French 
dominions^. But the first parliamentary establishment of it 
in England was by statutes 13 & 14* Car. 11. c. 10. whereby an 
hereditary revenue of 2s. for every hearth, in all houses pay- 
ing to church and poor, was granted to the king for ever. 
And, by subsequent statutes for the more regular assessment 
of this tax, the constable and two other substontial inhabi- 
tants of the parish, to be appointed yearly, (or the surveyor, 
[ 325 ] appointed by the crown, together with such constable or 
other public officer,) were, once in every year, empowered to 
view the inside of every house in the parish. But, upon the 
Revolution, by statute 1 W. & M. st. 1. c. 10. hearth-money 
was declared to be “ not only a great oppression to the poorer 
“ sort, but a badge of slavery upon the whole people, expos- 
ing every man’s house to be entered into, and searched at 
pleasure, by persons unknown to him ; and therefore to 
“ erect a lasting monument of their majesties’ goodness in 
“ every house in the kingdom, the duty of hearth-money was 
“ taken away and abolished.” This monument of goodness 
remains among us to this day : but the prospect of it was 
somewhat djy’kened, when in six years afterwards by statute 
7 W. 111. c. 18. a tax was laid upon all houses (except cottages) 

* Mod. Un. Hist, xxiii. 463. Spelm. Gloss, iii. Fwge. 

( 19 ) The stamp duties payable on proceedings in the several courts of 
law and equity, as well as in the admiralty and ecclesiastical courts, were 
done away with by 5 G.4. c.4l. The net produce of the stamp duties in 
the year ending April 5th, 1825, was 6,802,119/. I fear our system of stamp 
duties even now is not justly entitled to the praise bestowed on it in the 
text ; and yet it is very much improved since the author’s death. As a 
single instance of the practical difficulties attending it, I would cite the 
Common case of an instrument w'hich is cither a lease or an agreement for 
a lease ; it is often by no means easy even for a lawyer to say which, and 
roaily vexatious and expensive nonsuits have been occasioned by uninten- 
tional mistake^ in determining on the proper stamp to be affixed. 
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of 2s, now advanced to Sa» per annum^ and a tax also upon all 
windows, if they exceeded nine, in such house. Which rates 
have been from time to time® vnrietl, being now extended 
to all windows exceeding six ; and power is given to surveyors, 
appointed by the crown, to inspect the outside of houses, and 
also to pass through any house two days in the year, into any 
court or yard, to inspect the windows there. A new duty 
from 6fl?. to Is, in the pound was also imposed by statutes 
18 Geo. III. c. 26. and 19 Geo. III. c. 59. on every dwelling*- 
house inhabited, together with the offices and gardens there- 
with occupied ; whicli duty, as well as the former, is under 
the direction of the commissioners of the land-tax. (20) 

VII. The seventh branch of the extraordinary perpetual 
revenue, is a duty of 2\s, per aninim for every male servant 
retained or employed in the several capacities specifically 
mentioned in the act of parliament, and which almost amount 
to an universality, except such as are employed in hus- 
bandry, trade, or manufactures. This^ was imposed by sta- 
tute 17 Geo. III. c. 39., amended by 19 Geo. III. c. 59., and 
is under the management of the commissioners of the land 
and window tax. (21) 

VIII. An eighth branch is the duty arising from licences 
to hackney coaches and chairs in Tondon, and the parts adja- 
cent. In 1654*, two hundred hackney coaches were allowed 
within London, Westminster, and six miles round, under the 
direction of the court of aldermen''. By statute 13 & 14? 
Car. II. c. 2. four hundred were licensed ; and the mpney 
arising thereby was applied to repairing the streets '. This 
number was increased to seven hundred by statute 5 W. & 
M. c. 22., and the duties vested in the crown : and by the 
statute 9 Ann. c. 23. and other subsequent statutes for their 

e Stat. 20 Geo.II. C.3. 31 Geo. II. ** Scobell. 313. 

C.22. 2 Geo. III. c.8. 6 Geo.III. c.38. ^ Com. Journ. 14Feb,1661. 

(20) By several subsequent statutes these duties have been altered, in- 
creased, and as to one of them, the window tax, latterly decreased. It 
seems not improbable that this last tax, under a continuation of prosperous 
circumstances, may be entirely abolished. 

(21) This ddty had been gradually increased by several statutes coming 
down to the 52 G.3.; by the 4 G. 4 . c.ll. it was reduced one-half. 
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government j$ there are now a thousand licensed coaches 
and four hundred chairs. This revenue is governed by com- 
missioners of it’s own, and is, in truth, a benefit to the sub- 
ject; as the expence of it is felt by no individual, and it’s 
[ 326 ] necessary regulations have established a competent jurisdiction, 
whereby a very refractory race of men may be kept in some 
tolerable order. (22) 

• 

IX. The ninth and last branch of the king’s extraordinary 
perpetual revenue is the duty upon offices and pensions ; con- 
sisting in an annual payment of Is. in the pound (over and 
above all other duties *‘) out of all salaries, fees, and perqui- 
sites, of offices and pensions payable by the crown, exceeding 
the value of 100/. per annum* This highly popular taxation 
was imposed by statute 31 Geo. II. c. 22. and is under the 
direction of the commissioners of the land-tax. (23) 

The clear net produce of these several branches of the 
revenue, after all charges of collecting and management paid, 
amounts at present annually to about seven millions and 
three quarters sterling; besides more than two millions and a 
quarter raised by the land and malt tax. (24?) How these 

10 Ann, c, 19. §158. 12 Geo.I. c.l5. crown; in order to pay the interest 
7 Geo. III. c. 44, 10 Geo. III. c. 44. at the rate of three ixr cent, on one 

11 Geo. III. c. 24. 28. 12 Geo. III. inillion, which was raised for dis» 
c* 49. charging the debts of the civil list by 

>' Previous to this, a deduction of statutes 7 Geo. I. st.l. c.27. 11 Geo I. 
6d. in the pound was charged on all c.l7. and 12 Geo. I. c. 2. This mil- 
pensions and annuities, and all sala- lion, being cimrged on this particular 
ries, fees and wages of all offices of fund, is not considered as any part of 
profit granted by or derived from the the national debt. 

(22) See Burn’s Justice, title, Hackney Coaches. 

(93) Salaries, offices, and pensions are now subject to three duties, those 
of 1«., 6d., and 4*., in the pound, the net produce of which, together with 
a duty of As. in the pound on personal estates, in the year ending 5th 
April 1825, was between 60,000/. and 70,ooo/. To these heads of the re- 
venue must be added the duties on horses, dogs, carriages, and armorial 
bearings, which, with some of the preceding, form what are called the 
assessed taxes. It had for many years been usual to raise a small part of 
the annual supply by means of a lottery, a method which it is to be hoped 
hw now been ^andoned for ever. (SeeVol'.4. p.i68. n.ll.) In confirm- 
ation of what is there observed as to the little value of the lottery as a 
source of revenue, it may be stated that the net produce of it in the year 
ending April 5th, l«24, was only 24,809/. 3s, Orf. 

, (24) The total net revenue of the country from all the enumerated 
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immense sums are appropriated, is next to be considered. 
And this is, first and principally, to the payment of the in- 
terest of the national debt. 

In order to take a clear and comprehensive view of the na- 
ture of this national debt, it must first be premised, tliat after 
the Revolution, when our new connections with Europe intro- 
duced a new system of foreign politics, the expenses of the 
nation, not only in settling the new establishment, but in 
maintaining long wars, as principals, on the continent for tlie 
security of the Dutch barrier, reducing the French monar- 
chy, settling the Spanish succession, supporting the house of 
Austria, maintaining the liberties of the Germanic body, and 
other purposes, increased to an unusual degree: insomuch 
that it was not thought advisable to raise all the expenses of 
any one year by taxes to be levied within that year, lest the 
unaccustomed weight of them should create murmurs among 
the people. It was therefore the policy of the times to anti- 
cipate the revenues of their posterity, by borrowing immense 
sums for the current service of the state, and to lay no more 
taxes upon the subject than would suffice to pay the annual 
interest of the sums so borrowed : by this means converting 
the principal debt into a new species of property, transferable 
from one man to another, at any time and in any quantity ; 
a system which seems to have had it^s original in the state of 
Florence, ji. D. 1 344 : which government then owed about 
60,000/. sterling; and being unable to pay it, formed the 
principal into an aggregate sum, called metaphorically a 
mounts or hank^ the shares whereof were transferable like our 
stocks, with interest at 5 jyci' cenU the prices varying accord- 
ing to the exigencies of the stated This policy of the Eng- 
lish parliament laid the foundation of what is called the 
national debt : for a few long annuities created in the reign of 
Charles II. will hardly deserve that name. And the example 

* JPro tempore f pro sjiCf pro commodot Arelin. See Mod. Un. Hist, xxxvf. 
mintatur eorum pretium atque augescil* 116. 


sources in the year ending 5th April 1825 , amounted to 49 , 122 , 152 /. The 
reduction of many taxes makes the sum much smaller than in preced- 
ing years; at the same time that the productiveness of the existing 
taxes is in many instances very much increased. 
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then set has been so closely followed during the long wars in 
the reign of queen Anne, and since, that the capital of tiie 
national debt (funded and unfunded) amounted at the close of 
the session in June 1777, to about an hundred and thirty-six 
millions ; to pay the interest of which, together with certain 
annuities for lives and years, and the charges of management, 
amounting annually to upwards of four millions and three 
quarters, the extraordinary revenue just now enumerated (ex- 
cepting only the land-tax and annual malt-tax) are in the first 
place mortgaged, and made perpetual by parliament. Per- 
petual, I say ; but still redeemable by the same authority that 
imposed them ; which, if it at any time can pay off the capital, 
will abolish those taxes which are raised to discharge the 
interest. 

By this means the quantity of property in the kingdom is 
greatly increased in idea, compared with former times ; yet 
if we coolly consider it, not at all increased in reality. We 
may boast of large fortunes, and quantities of money in the 
funds. But where does this money exist ? It exists only in 
name, in paper, in public faith, in parliamentary security : 
and that is undoubtedly sufficient for the creditors of the pub- 
lic to rely on. But then what is the pledge which the public 
faith has pawned for the security of these debts ? The land, 
the trade, and the personal industry of the subject; from 
which the money must arise that sup})lies the several taxes. 
In these, therefore, and these only, the property of the public 
[ 328 3 creditors does really and intrinsically exist : and of course the 
land, the trade, and the personal industry of individuals, are 
diminished in their true value just so much as they are pledged 
to answer. If A/s income amounts to 100^. per annum ; and 
he is so far indebted to B., that he pays him 50/. pei' annum 
for his interest ; one half ^f the value of A.’s property is 
transferred to B. the creditor. The credito^^s property exists 
in the demand which he has upon the debtor, and no where 
else; and the debtor is only a trustee to his creditor for one 
half of the value of his income. In short, the property of a 
creditor of the public consists in a certain portion of tlie na- 
tional taxes : by how much therefore he is the richer, by so 
much tlie nation, which pays these tuxes, is the poorer. 
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The only advantage th^ can result to a nation from pub- 
lic debts, is the increase of circulation by multiplying the cash 
of the kingdom, and creating a new species of currency, 
assignable at any time and in any quantity ; always therefore 
ready to be employed in any beneficial undertaking, by 
means of this it’s transferable quality: and yet producing 
some profit even when it lies idle and unemployed. A certain 
proportion of debt seems therefore to be highly useful to a 
trading people : but what that proportion is, it is not for me 
to determine. Thus much is indisj)utably certain, that the 
present magnitude of our national incumbrances very far ex- 
ceeds all calculations of commercial benefit, and is productive 
of the greatest inconveniences. For, first, the enormous taxes, 
that are raised upon the necessaries of life for the payment of 
the interest of this debt, are a hurt both to trade and manu- 
factures, by raising the price as well of the artificer’s subsist- 
ence as of the raw material, and, of course, in a much greater 
proportion, the price of the commodity itself. Nay, the very 
increase of paper circulation itself, when extended beyond 
what is requisite for commerce or foreign exchange, has a 
natural tendency to increase the price of provisions as well as 
of all other merchandize. For, as it’s effect is to multiply 
the cash of the kingdom, and this to such an extent that much 
must remain unemployed, that cash (which is the universal 
measure of the respective values of all other commodities) [ 329 
must necessarily sink in it’s own value"’, and every thing grow 
comparatively dearer. Secondly, if part of this debt be 
owing to foreigners, either they draw out of the kingdom 
annually a considerable quantity of specie for the interest ; or 
else it is made an argument to grant them unreasonable pri- 
vileges, in order to induce them to reside here. Thirdly, if 
the whole be owing to subjects only, it is then charging the 
active and industrious subject, who fiays his share of the taxes, 
to maintain the indolent and idle creditor who receives them^ 

Lastly, and principally, it weakens the internal strength of a 
state, by anticipating those resources which should be reserved 
to defend it in case of necessity. The interest we now pay 
for our debts would be nearly sufficient to maintain any war, 
that any national motives could require. And if our ancestors 
in king William’s time had annually paid, so long as their 

See page 27(>. 



329 


Book I. 


THE RIGHTS 

} 

exigences lasted, even a less sum ^han we now annually raise 
upon their accounts, they would in the time of war have borne 
no greater burdens than they have bequeathed to and settled 
upon their posterity in time of peace, and might have been 
eased the instant the exigence was over. 

The respective produces of the several taxes before men- 
tioned were originally separate and distinct funds ; being se- 
curities for the sums advanced on each several tax, and for 
them only. But at last it became necessary, in order to avoid 
confusion, as they multiplied yearly, to reduce the number 
of these separate funds, by uniting and blending them toge- 
ther ; superadding the faith of parliament for the general se- 
curity of the whole. So that there are now only three capi- 
tal funds of any account, the aggregate fund, and the general 
fund, so called from such union and addition ; and the South 
Sea fund, being the produce of the taxes appropriated to pay 
the interest of such part of the national debt as was advanced 
by that company and its annuitants. Whereby the separate 
funds, which were thus united, are become mutual securities 
for each other ; and the whole produce of them, thus aggre- 
gated, liable to pay such interest or annuities as were for- 
[ 330 ] merly charged upon each distinct fund; the faith of the 
legislature being moreover engaged to supply any casual 
deficiences. (25) 

The customs, excises, and other taxes, which are to support 
these funds, depending on contingencies, upon exports, im- 
ports, and consumptions, must necessarily be of a very uncer- 
tain amount : but though some of them have proved unpro- 
ductive, and others deficient, the sum total hath always been 
considerably more than was sufficient to answer the charge 
upon them. The surplulses, therefore, of the three great na- 
tional funds, die aggregate, general, and South Sea funds, over 
and above the interest and annuities charged upon them, are 


(25) These three funds were united together in the consolidated fund 
by the 27 G.5. c.l3.; and by the 56G.3. c.98., the consolidated funds re- 
spectively of Great Britain and Ireland were united into one, and charged 
indiscriminately with the whole of the interest of the consolidated national 
debt. 
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directed by statute 3 Geo, J. c. 7. to be carried together, and 
to attend the disposition of parliament ; and are usually de- 
nominated the sinking fund, because originally destined to sink 
and lower the national debt. To this have been since added 
many other entire duties, granted in subsequent years : and 
the annual interest of the sums borrowed on their respective 
credits is charged on and payable out of the produce of the 
sinking fund. However, the neat surpluses and savings, after 
all deductions paid, amount anually to a very considerable 
sum. For as the interest on the national debt has been at 
several times reduced, (by tlie consent of the proprietors, who 
had their option either to lower their interest or be paid their 
principal,) the savings from the appropriated revenues came at 
length to be extremely large. This sinking fund is the last 
resort of the nation : its only domestic resource, on which 
must chiefly depend all the hopes we can entertain of 
ever discharging or moderating our incumbrances. And 
therefore the prudent and steady application of the large . 
sums now arising from this fund, is a point of the ut- 
most importance, and well worthy the serious attention of 
parliament; which was thereby enabled, in the year 1765, 
to reduce above two millions sterling of the public debt : 
and several additional millions in several succeeding 
years. 

But, before any part of the aggregate fund (the surpluses 
whereof are one of the chief ingredients that form the sinking 
fund) can be applied to diminish the principal of the public q 33 
debt, it stands mortgaged by parliament to raise an annual 
sum for the maintenance of the king’s household and the civil 
list. For this purpose, in the late reign, the produce of cer- 
tain branches of the excise and customs, the post-office, the 
duty on wine licences, the revenin;s of the remaining crown 
lands, the profits arising from courts of justice, (which articles 
include all the hereditary revenues of the crown,) and also a 
clear annuity of 120,000/. in money,* were settled on the 
king for life, for the support of his majesty’s household, and 
the honour and dignity of the crown. And as the amount 
of these several branches was uncertain, (though in the last 
reign they were computed to have sometimes raised almost a 
million,) if they did not arise annually to 800,000/,' the par- 
liament engaged to make up the deficiency. But his present 
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majesty having, soon after his accei^ion, spontaneously signi- 
fied his consent, that his own hereditary revenues might be so 
disposed of as might best conduce to the utility and satisfac- 
tion of the public ; and having graciously accepted the limited 
sum of 800,000/. per annum for the support of his civil list ; 
the said hereditary and other revenues were carried into and 
made a part of the aggregate fund, and the aggregate fund 
was charged " with the payment of the whole annuity to the 
crown of 800,000/. which, being found insufficient, was in- 
creased in 1777 to 900,000/. annum. Hereby the reve- 
nues themselves, being put under the same care and manage- 
ment as the other branches of the public patrimony, produce 
more, and are better collected than heretofore ; and the public 
is still a gainer of near 100,000/. per annum by this disinte- 
rested conduct of his majesty. The civil list, thus liquidated, 
together with the four millions and three quarters, interest of 
the national debt, and more than two millions produced from 
* the sinking fund, make up the seven millions and three quarters 
per annum^ neat money, which were before stated to be the 
annual produce of our perpetual taxes ; besides the immense, 
though uncertain, sums arising from the annual taxes on land 
[ 332 ] and malt, but which, at an average, may be calculated at more 
than two millions and a quarter ; and, added to the preceding 
sum, make the clear produce of the taxes, (exclusive of the 
charge of collecting) which are raised yearly on the people of 
this country, amount to about ten millions sterling. 


The expenses defrayed by the civil list are those that in 
any shape relate to civil government \ as the expenses of the 
royal household ; the revenues allotted to the judges, pre- 
vious to the year 1758; all salaries to officers of state, and 
every of the king’s servants ; the appointments to foreign em- 
bassadors ; the maintenance of the queen and royal family ; 
the king’s private expenses, or privy purse ; and other very 
numerous outgoings, as secret service money, pensions, and 
other bounties : which* sometimes have so far exceeded the re- 
venues appointed for that purpose, that application has been 
made to parliament to discharge the debts contracted on the 
civil list; as particularly in 1724, when one million® was 
granted for that purpose by the statute 1 1 Geo. I. c. 1 7., and 
in 1769 and 1777, when half a million and 600,000/. were 


" Stat. I Geo. Ill c. I. 


Sec page 326- 


o 
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appropriated to the like uses, by the statutes 9 Geo. III. c. 34*. 
and 17 Geo. III. c. 47. 


The civil list is indeed properly the whole of the king’s 
revenue in his own distinct capacity ; the rest being rather 
the revenue of the public, or it’s creditors, though collected 
and distributed again, in the name and by the officers of the 
crown 5 it now standing in the same place as the hereditary 
income did formerly ; and, as* that had gradually diminislied, 
the parliamentaiy appointments have increased. The whole 
revenue of queen Elizabeth did not amount to more than 
600,000/. a year® ; that of king Charles 1. was^ 800,000/. and 
the revenue voted for king Charles II, was;** 1,200,000/. 
though complaints were made (in the first years at least) that 
it did not amount to so much *■. But it must be observed, 
that under these sums were included all manner of public 
expenses ; among which lord Clarendon in his speech to tlie 
parliament computed, that the charge of the navy and land 
forces amounted annually to 800,000/. which was ten times [ ^33 
more than before the former troubles “. ' The same revenue, 
subject to the same charges, was settled on king James II. ^ ; 
but by the increase of trade, and more frugal management, 
it amounted on an average to a million and a half jper annum^ 

(besides other additional customs, granted by parliament 
which produced an annual revenue of 400,000/.) out of which 
his fleet and army were maintained at the yearly expense of 
1,100,000/. After the Revolution, when tlie parliament took 
into it’s own hands the annual support of the forces both 
maritime and military, a civil list revenue was settled on the 
new king and queen, amounting, with the hereditary duties, 
to 700,000/, per annum * ; and the same was continued to 
queen Anne and king George I. ^ That of king George II. 
we have seen, was nominally augmented to ^ 800,000/. anti 
in fact was considerably more : and that of his present 
majesty is avowedly increased to the limited sum of 900,000/. 

And, upon the whole, it is doubtless much better for the crown. 


Lord Clar. continuation, ms. 
p Com. Journ. 4 Sep. 1660, 

‘1 Ihid, 

»■ JW. 4 Jun. 1663. Lord Clar. 165. 
* Lord Clar. 165. 

^ Stat. 1 Jac.Il. c 1. 


“ Ibid, C.3&4. 

^ Com, Journ. iMar. 20 Mar. 1688. 

* Ibid, 14 Mar. 1701. 

y Ibid, 17Mar.l701. 11 Aug.1714. 

* Stat. 1 Geo. 11. c.l. 
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and also for the people, to have the revenue settled upon the 
modern footing rather than the antient. For the crown, 
because it is more certain, and collected with greater ease ; 
for the people, because they are now delivered from the feodal 
hardships and other odious branches of the prerogative. And 
though complaints have sometimes been made of the increase 
of the civil list, yet if we consider the sums that have been 
formerly granted, the limited extent under which it*is now 
established, the revenues and prerogatives given up in lieu of 
it by the crown, the numerous branches of the present royal 
family, and (above all) the diminution of the value of money 
compared with what it was worth in the last century, we 
must acknowledge these complaints to be void of any rational 
foundation, and that it is impossible to support that dignity, 
which a king of Great Britain should maintain, with an income in 
any degree less than what is now established by parliament. (26) 


(26) His present majesty having upon his accession placed his interest 
in the hereditary revenues of the crown at the disposal of the house of 
commons, they are by the* 1 G.4. c.l. carried to the consolidated fund for 
his life; and by the same statute a revenue of 850,000/. in England, and 
207,000/. in Ireland is granted to his majesty for his life. The same act 
provides, that whenever the charges on the civil list in any one year shall 
exceed the sum of 1,070,000/., an account of the cause and particulars 
thereof shall be laid before parliament. The charges on the civil list are 
by a schedule to this act thus divided and proportioned. 


1st Class. 
2d — 

3d — 


4th — 


5th — 
6th — 
7th — 

8th — 


His Majesty’s privy purse - - - 

Allowances to the lord chancellor, judges, and \ 
speaker of the house of commons • J 
Salaries, &c. of His Majestj^’s ambassadors and ^ 
other ministers, salaries to consuls, and pen- C 
sions to retired ambassadors and ministers 3 
Expences (except salaries) of His Majesty’s 
household in the departments of the lord 
steward, lord chamberlain, master of the 
horse, master of the robes, aqd surveyor-ge 
neral of works - - - 

Salaries in the above departments 
Pensions limited by the act 22 G. 3. c. 82. 
Salaries to certain officers of state, and va- 3 
rious other allowances - - j 

Salaries to the commissioners of the treasury, I 
and chancellor of the exchequer - f 
Occasional payments, not comprised in any of I 
the aforesaid classes - ' - j 


60,000 

32,955 

226,950 


209,000 

140,700 

95.000 

41,300 

13,822 

26.000 


845,727 
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This finishes our enqmiries into the fiscal prerogatives of 
the king; or his revenue, both ordinary and extraordinary. 
We have therefore now chalked out all the principal outlines 
of this vast title of the law, the supreme executive magistrate, 
or the king’s majesty, considered in his several capacities and 
points of view. But, before we entirely dismiss this subject, it 
may not be improper to take a short comparative review of the 
power of the executive magistrate, or prerogative of the crown, 
as it stood in former days, and as it stands at present. And 
we cannot but observe, that most of the laws for ascertaining, 
limiting, and restraining this prerogative have been made 
within the compass of little more than a century past ; from 
the petition of right in 3 Car. I. to the present time. So that 
the powers of the crown are now to all appearance greatly 
curtailed and diminished since the reign of king James the 
first : particularly by the abolition of the star-chamber and 
high commission courts in the reign of Charles the first, and 
by the disclaiming of martial law, and the power of levying 
taxes on the subject by the same prince : by the disuse of 
forest laws for a century past ; and by the many excellent 
provisions enacted under Charles the second ; especially the 
abolition of military tenures, purveyance and pre-emption ; 
the habeas corpus act ; and the act to prevent the discontinu- 
ance of parliaments for above three years; and, since the 
revolution, by the strong and emphatical words in which our 
liberties are asserted in the bill of rights, and act of settle- 
ment; by the act for triennial, since turned into septennial, 
elections ; by the exclusion of certain officers from the house 
of commons ; by rendering the seats of the judges perma- 
nent, and their salaries liberal and independent ; and by re- 
straining the king’s pardon from obstructing parliamentary 
impeachments. Besides all this, ^if we consider how the 
crown is impoverished and stripped of all it’s antient revenues, 
so that it must greatly rely on the liberality of parliament for 
it’s necessary support and maintenance, we may perhaps be 
led to think, that the balance is inclined pretty strongly to the 
popular scale, and that the executive magistrate has neither 
independence nor power enough left to form that check upon 
the lords and commons, which the founders of oUr consti- 
tution intended. 
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But, on the other hand, it is to be considered, that every 
prince, in the first parliament after his accession, has by long 
usage a truly royal addition to his hereditary revenue settled 
upon him for his life ,* and has never any occasion to apply to 
parliament for supplies, but upon some public necessity of the 
whole realm. This restores to him that constitutional inde- 
pendence, which at his first accession seems, it must be owned, 
to be wanting. And then, with regard to power, we may 
find perhaps that the hands of government are at least suffi- 
ciently strengthened ; and that an English monarchy is now 
in no danger of being overborne by either the nobility or the 
people. The instruments of power are not perhaps so open 
and avowed as they formerly were, and therefore are the less 
liable to jealous and invidious reflections ; but they are not 
the weaker upon that account. In short, our national debt and 
taxes (besides the inconveniences before mentioned) have also 
in their natural consequences thrown such a weight of power 
into the executive scale of government, as we cannot think 
was intended by our patriot ancestors, who gloriously strug- 
gled for the abolition of the then formidable parts of the 
prerogative, and by an unaccountable want of foresight esta- 
blished this system in their stead. The entire collection and 
management of so vast a revenue, being placed in the hands 
of the crown, have given rise to such a multitude of new 
officers created by and removable at the royal pleasure, that 
they have extended the influence of government to every 
corner of the nation. Witness the commissioners, and the 
multitude of dependants on the customs, in every j)ort of the 
kingdom ; the commissioners of excise, and their numerous 
subalterns, in every inland district ; the post-masters, and their 
servants, planted in every town, and upon every public road ; 
the commissioners of the stamps, and their distributors, whicli 
are full as scattered and full as numerous ; the officers of the 
salt duty, which, though a species of excise, and conducted 
in the same manner, arc yet made a distinct coips fi^om the 
ordinary managers of that revenue ; the surveyors of houses 
and windows ; the receivers of the land-tax ; the managers of 
lotteries ; and the commissioners of liackney- coaches ; all whicli 
[ 336 ] either mediately or immediately appointed by the crown, 
and removable at pleasure without any reason assigned : these, 
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it requires but little penetration to see, must give that power, 
on which they depend for subsistence, an influence most 
amazingly extensive. To this may be added the frequent 
opportunities of conferring particular obligations, by prefer- 
ence in loans, subscriptions, tickets, remittances, and other 
money transactions, which will greatly increase this influence ; 
and that over those persons whose attachment, on account of 
tlieir wealth, is frequently the most desirable. All this is the 
natural, though perhaps the unforeseen consequence of erect- 
ing our fupds of credit, and to support them establishing our 
present perpetual taxes : the whole of which is entirely new 
since the restoration in 1 660 ; and by far the greatest part 
since the revolution in 1688. And the same may be said witli 
regard to the officers in our numerous army, and the places 
which the army has created. All which put together, give 
the executive power so persuasive an energy witli respect to 
the persons themselves, and so prevailing an interest with 
their friends and families, as will amply make iunends for the 
loss of external prerogative. 

But, though this profusion of offices should have no efl'ect 
on individuals, there is still another newly-acquired branch 
of power ; and that is, not the influence only, but the force of 
a disciplined army : paid indeed ultimately by the people, but 
immediately by the crown : raised by the crown, officered by 
the crown, commanded by the crown. They arc kept on 
foot, it is true, only from year to year, and that by the power 
of parliament : but during that year they must, by the nature 
of our constitution, if raised at all, be at the absolute dkposal 
of the crown. And there need but few words to demonstrate 
how great a trust is thereby reposed in the prince by his peo- 
ple ; a trust that is more than equivalent to a thousand little 
troublesome prerogatives. 

Ann to all this, that besides the civil list, the immense 
revenue of almost seven millions sterling, which is annually 
paid to the creditors of the public, or carried to the sinking 
fund, is first deposited in the royal exchequer, and thence 
issued out to the respective offices of payment. This revenue [ SS7 
the people can never refuse to raise, because it is made per- 

VOL. I. A A 
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petual by act of parliament : which also, when well considered, 
will appear to be a trust of great delicacy and high importance. 

Upon the whole, therefore, I think it is clear, that, what- 
ever may have become of the nominal^ the real power of the 
crown has not been too far weakened by any transactions in 
the last century. Much is indeed given up ; but much is also 
acquired. The stern commands of prerogative have yielded 
to the milder voice of influence: the slavish and exploded 
doctrine of non-resistance has given way to a military esta- 
blishment by law : and to the disuse of parliament has suc- 
ceeded a parliamentary trust of an immense perpetual revenue. 
When, indeed, by the free operation of the sinking fund, 
our national debts shall be lessened ; when the posture of 
foreign affairs, and the universal introduction of a well-planned 
and national militia, will suffer our formidable army to be 
thinned and regulated ; and when (in consequence of all) our 
taxes shall be gradually reduced ; this adventitious power of 
the crown will slowly and imperceptibly diminish, as it slowly 
and imperceptibly rose. But till that shall happen, it will 
be our special duty, as good subjects and good Englishmen, 
to reverence the crown, and yet guard against corrupt and 
servile influence from those who are intrusted with it’s autho- 
rity ; to be loyal, yet free ; obedient, and yet independent ; 
and, above every thing, to hope that we may long, very long, 
continue to be governed by a sovereign, who, in all those 
public acts that have personally proceeded from himself, hath 
maryfested the highest veneration for the free constitution of 
Britain ; hath already in more than one instance remarkably 
strengthened it’s outworks ; and will therefore never harbour 
a thought, or adopt a persuasion, in any the remotest degree 
detrimental to public liberty. 
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CHAPTEU THE NINTH. 

OF SUBORDINATE MAGISTRATES. 


JN a former chapter of these Commentaries,® we distin- 
guished magistrates into two kinds ; supreme, or those in 
whonx the sovereign power of the state resides ; and subor- 
dinate, or those who act in an inferior vsecondary sphere. We 
have hitherto considered the former kind only ; namely, the 
supreme legislative power of parliament, and the supreme 
executive power, which i.s the king: and are now to proceed 
to inquire into the rights and duties of the principal subor- 
dinate magistrates. 

And herein we are not to investigate the powers and du- 
ties of his majesty’s great officers of state, the lord treasurer, 
lord chamberlain, the [)rincipal secretaries, or the like; be- 
cause I do not know that they are in that capacity in any 
considerably degree the object of our law's, or have any very 
important share of magistracy conferred upon them ; except 
that the secretaries of state. are allowed the power of commit- 
ment in order to bring offenders to trial \ Neither sliall I 
here treat of the office and authority of the lord chancellor, 
or the other judges of the superior courts of justice ; because 
they will find a more proper place in the third part of these 
Commentaries. Nor shall I enter into any minute disquisitions, 
with regard to the rights and dignities of mayors and aider- 
men, or other magistrates of particular corporations : because [ S3< 
these are mere private and strictly inunicipid rights, depend- 
ing entirely upon the domestic constitution of their respec- 
tive franchises. But the magistrates and officers, whose rights 
and duties it will be proper in this chapter to consider, are 

■ Ch. 2. page 146. ^ I Leon 70. 2 Leon. 175. Comb. 343. 

5 Mod. 84. Salk. 347. Garth. 291. 

A A 2 
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such as are generally in use, and have a jurisdiction and 
authority dispersedly throughout the kingdom : which are 
principally sheriffs ; coroners ; justices of the peace ; con- 
stables ; surveyors of highways ; and overseers of the poor 
in treating of all which I shall enquire into, first, their 
antiquity and original ; next, the manner in which they are 
appointed and may be removed ; and lastly, their rights and 
duties. And first of sheriffs. 

^ L The sheriff is an officer of very great antiquity in this 
kingdom, his name being derived from two Saxon words, 
fcipe ^epeja, the reeve, bailiff, or officer of the shire. He 
is called in Latin vice-comes^ as being the deputy of the earl 
or comes ,* to whom the custody of the shire is said to have 
been committed at the first division of this kingdom into 
counties. But the earls in process of time, by reason of their 
high employments and attendance on the king’s person, not 
being able to transact the business of the county, were de- 
livered of that burden ® : reserving to themselves the honour, 
but the labour was laid on the sheriff. So that now the 
sheriff does all the king’s business in the county ; and though 
he be still called vice-comes, yet he is entirely independent of, 
and not subject to the earl ; the king by his letters patent 
committing aistodiam comitatus to the sheriff, and him alone. 

Sheriffs were formerly chosen by the inhabitants of the 
several counties. In confirmation of which it was ordained 
by statute 28 Edw. I. st. 3. c. 8. that the people should have elec- 
tion of sheriffs in every shire, where the shrievalty is not of 
inheritance. For antiently in some counties the sheriffs were 
hereditary; as I apprehend they were in Scotland till the 
statute 20 Geo. II. c. 43 ; and still continue in the county of 
[ 340 ] Westmorland to this day : the city of London having also 
the inheritance of the shrievalty of Middlesex vested in their 
body by charter **. Tlie reason of these popular elections 
is assigned in the same statute, c. 13. that the commons 

might chuse such as would not be a burden to them.” 
And herein appears plainly a strong trace of the democrati- 
cal part of our constitution ; in which form of government 


^ Dalton of iheriffs, c.l. 


^ 3 Rep, 72. 



ch.a 


OF PERSONS. 


340 


it is an indispensable reqiiisite, that the people should chuse 
their own magistrates *• This election was in all probabil- 
ity not absolutely vested in the commons, but required the 
royal approbation. For in the Gothic constitution, the judges 
of the county courts (which oflSce is executed by our sheriff) 
were elected by the people, but confirmed by the king: 
and the form of their election was thus managed : the peo- 
ple, or incolae teiritorii^ chose twelve electors, and they 
nominated thre persons, ex qtiibm rex umm cmifvmiabat ^ 
But with us in England these popular elections, growing 
tumultuous, were put an end to by the statute 9 Edw, IL 
St. 2, which enacted, that the sheriffs should from thenceforth 
be assigned by the chancellor, treasurer, and the judges ; as 
being persons in whom the same trust might with confidence 
be reposed. By statutes 14 Edw. III. st. 1. c. 7. 23 Hen. VI, 
c. 7. and 21 Hen. VIII. c. 20.(1) the chancellor, treasurer, 
president of the king’s council, chief justices and chief 
baron, are to make this election ; and that on the morrow of 
All Souls in the exchequer. And the king’s letters patent, 
appointing the new sheriffs, used commonly to bear date 
the sixth day of November s The statute of Cambridge, 
12 Ric. II, c. 2. ordains that the chancellor, treasurer, keeper 
of the privy seal, steward of the king’s house, the king’s 
chamberlain, clerk of the rolls, the justices of the one bench 
and the other, barons of the exchequer, and all other that 
shall be called to ordain, name, or make justices of the peace, 
sheriffs^ and other officers of the king, shall be sworn to act 
indifferently, and to appoint no man that sueth cither privily 
or openly to be put in office, but such only as they shall 
judge to be the best and most sufficient. And the custom 
now is, (and has been at least ever since the time of Fortescue*‘, 
who was chief justice and chancellor to Henry the Sixth,) 
that all the judges, together with tlie other great officers and 
privy counsellors, meet in the exchequer on the morrow of 
All Souls yearly, (which day is now altered to the morrow of 

‘ Montesq. Sp. L. b. 2. c. 2. s Stat. 12£dw.iy. c.l. 

^ Stiern. dejure Goth. l.i. c. 3. ** De LL. c. 24. 


(1) This l^st statute does not apply. Mr, Christian’s note. 

A A 3 


S41 



341 


THE RIGHTS 


Book I 


St. Martin by the last act for abbreviating Michaelmas term;) 
and then and there the judges propose three persons, to be 
reported (if approved of ) to the king, who afterwards appoints 
one of them to be sheriff. 

This custom of the twelve judges proposing three persons, 
seems borrowed from the Gothic constitution before men- 
tioned ; with this difference, that among the Goths the 
twelve nominors were first elected by the people themselves. 
And this usage of ours, at it’s first introduction, I am apt to 
believe was founded upon some statute, though not now to 
be found among oui printed laws : first, because it is mate- 
rially different from the direction of all the statutes before 
mentioned : which it is hard to conceive that the judges would 
have countenanced by tlieir concurrence, or that Fortescue 
would have inserted in his book, unless by the authority of 
some statute ; and also because a statute is expressly referred 
to in the record, which sir Edward Coke tells us ' he transcribed 
from the council-book of 3 March, 34 Hen. VI. and which is 
in substance as follows. The king had of his own author- 
ity appointed a man sheriff* of Lincolnshire, which office he 
refused to take upon him : whereupon the opinions of the 
judges were taken, what should be done in this behalf. And 
the two chief justices, sir John Fortescue and sir John Prisot, 
delivered the unanimous opinion of them all ; “ that the 
king did an error when he made a person sheriff, that was 
‘‘ not chosen and presented to him according to the statute • 
“ that the person refusing was liable to no fine for disobe- 
dience, as if he had been one of the three persons chosen 
‘‘ according to the tenor of the statute ; that they would advice 
the king to have recourse to the three persons that were 
chosen according to the statute : or that some other thrifty 
man be intreated to occupy the office for this year; and 
[ 342 ] next year, to eshew such inconveniences, the 

order of the statute in this behalf made be observed.” But 
notwithstanding this unanimous resolution of all the judges 
of England, thus entered in the council book, and the statute 
34 & 35 Hen, VIII. c. 26. §61. which expressly recognizes 
this to be the law of the land, some of our wTiters^ have 


^ 2 Inst. 559. 


j Jenkins, 229. 
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affirmed, that the king, by liis pi*erogative, may name whom 
he pleases to be sheriff^ whether chosen by the judges or no. 

This is grounded on a very particular case in the fifth year 
of queen Elizabeth, when, by reason of the plague, there 
was no Michaelmas term kept at Westminister : so that the 
judges could not meet there in crasfino anmarum to nominate 
tlie sheriffs : whereupon the queen named them herself^ with- 
out such previous assembly, appointing for the most part one 
of the two remaining in the last year’s list And this case, 
thus circumstanced, is the only authority in our books for the 
making these extraordinaiy sheriffs. It is true, the reporter 
adds, that it was held that the queen by her prerogative might 
make a sheriff without the election of the judges, non obstante 
aliquo statuto in contr avium : but the doctrine of non obstante' 
which sets the prerogative above the laws, was effectually 
demolished by the bill of rights at the revolution, and abdi- 
cated Westminister-hall when king James abdicated the king- 
dom. However, it must be acknowledged, that the j)ractice 
of occasionally naming what are called pocket-sheriffs, by 
the sole authority of the crown, hath uniformly continued 
to the reign of his present majesty ; in which, 1 believe, few 
(if any) compulsory instances have occurred (2.) 

Sheriffs, by virtue of several olil statutes, are to conti- 
nue in their office no longer than one year : and yet it hath 
been said ' that a sheriff' may be appointed durante bene jdacito^ 
or during the king’s pleasure ; and so is the form of the royal 
writ*". Therefore, till a new sheriff be named, his office 
cannot be determined, unless by his own death, or the de- 
mise of the king ; in which last case it was usual for the 
successor to send a new writ to the old sheriff” : but now by 

statute 1 Ann. st. l.c. 8. all officers appointed by the pre- [ 3^3 

• 

k Dyer, 225. Dalt. of Sheriffs, 8. 

‘4 Rep. 32. " Dalt. 7. 


(2) A compulsory appointment could scarcely be made after the reso- 
lution of the judges cited in the text from 2 Inst. 559. Where the ap- 
pointment is legal, and there is no sufficient excuse for not accepting it, it 
is a misdemeanor to refuse to serve, and the court of K.B. would probably 
grant permisi on to proceed by criminal information against a person so 
refusing. See R> v. WoodroWf 2 T.R. 731. 

A A 4 
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ceding king may hold their offices (for six months after the 
king’s demise, unless sooner displaced by the successor (3.) 
We may farther observe, that by statute 1 Ric. II. c. 11. no 
man that has served the office of sheriff for one year, can 
be compelled to serve the same again within three years. (4*) 

am 

We shall find it is of the utmost importance to have the 
sheriff appointed according to law, when we consider his 
power and duty. These are either as a judge, as the keeper 
of the king’s peace, as a ministerial officer of the superior 
courts of justice, or as the king’s bailiff. 

In his judicial capacity he is to hear and determine all 
causes of forty shillings value and under, in his county court, 
of which more in it’s proper place ; and he has also a judicial 
power in divers other civil cases He is likewise to decide 
the elections of knights of the shire, (subject to the control 
of the house of commons,) of coroners, and of verderors ; to 
judge of the qualification of voters, and to return such as 
he shall determine to be duly elected. 

As the keeper of the king’s peace, both by common law 
and special commission, he is the first man in the county, and 
superior in rank to any nobleman therein, during his office 
He maj apprehend, and commit to prison, all persons who 
break the peace, or attempt to break it; and may bind any 
one in a recognizance to keep the king’s peace. He may, and 
is bound c«r officio^ to pursue, and take all traitors, murderers, 
felons, and other misdoers, and commit them to gaol for safe 
custody. He is also to defend his county against any of the 
king’s enemies when they come into the land : and for this 
purpose, as well as for keeping the peace and pursuing felons, 

o Dalt, C.4. PI Roll. Rep. iJST, 


(3) In the last reign an act passed (57 G.3. c.45.) by which all persons 
holding any office under the crown, civil or military, during pleasure, on 
the day of the demise of his then present majesty, were empowered to 
hold the same without any new commission during the pleasure of his suc- 
cessor. No act of a similar nature has been passed, I believe, in the pre- 
sent reign. 

( 4 ) ** If there be other sufficient persons within the county.’^ 
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he may command all the ^ople of his county to attend him ; 
which is called the posse comitatuSy or power of the county ** ; 
and this summons every person above fifteen years old, and 
under the degi’ee of a peer, is bound to attend upon warn- 
ing under pain of fine and imprisonment But though the [ 344 ] 
sheriff is thus the principal conservator of the peace in his 
county, yet by the express directions of the great charter S 
he, together with the constable, coroner, and certain other 
officers of the king, are forbidden to hold any pleas of the 
crown, or, in other words, to try any criminal offence. For 
it would be highly unbecoming, that the executioners of jus- 
tice should be also the judges ; should impose, os well as 
levy, fines and amercements ; should one day condemn a 
man to death, and personally execute him the next. Neither 
may he act as an ordinary justice of the peace during the 
time of his office “ ; for this would be equally inconsistent : 
he being in many respects the servant of the justices. 

In his ministerial capacity, the sheriff is bound to execute 
all process issuing from the king’s courts of justice. In the 
commencement of civil causes, he is to serve the writ, to 
arrest, and to take bail ; when the cause comes to trial, he 
must summon and return the jury ; when it is determined, 
he must see the judgment of the court carried into execution. 

In criminal matters, he also arrests and imprisons, he re- 
turns the jury, he has the custody of the delinquent, and he 
executes the sentence of the court, though it extend to death 
itself. 

As the king’s bailiff, it is his business to preserve the rights 
of the king within his bailiwick ; for so his county is fre- 
quently called in the writs ; a word introduced by the princes 
of the Norman line, in imitation o? the French, whose ter- 
ritory is divided into bailiwicks, as that of England into coun- 
ties He must seise to the king’s use all lands devolved to 
the crown by attainder or escheat ; must levy all fines and 
forfeitures; must seise and keep all waifs, wrecks, estrays, 
and the like, unless they be granted to some subject ; and 

* cap, 17. 

Stat. 1 Mar. st. 2. c. 8. 

Fortesc. dc LL. c. 24. 


Dalt. C.95. 

Lamb. Eiren. 315. 

* Stat, 2 Hen.V. c. 8. 
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must also collect the king’s rents within his bailiwick, if com 
manded by process from the exchequer*. 


[ 34*5 ] To execute these various offices, the sheriff has under 
him many inferior officers ; an under-sheriff, bailiffs, and 
gaolers ; who must neither buy, sell, nor farm their offices,, 
on forfeiture of 500/. ^ 


The under-sheriff usually performs all the duties of the 
office; a very few only excepted, where the personal pre- 
sence of the high-sheriff is necessary. But no under-sheriff 
shall abide in his office above one year* ; and if he does, by 
statute 23 Hen. VI. c. 8. he forfeits 200/., a very large pe- 
nalty in those early days. And no under sheriff or sheriffs’ 
officer shall practise as an attorney, during the time he con- 
tinues in such office^ : for this would be a great inlet to par- 
tiality and oppression. But these salutary regulations are 
shamefully evaded, by practising in the names of other at- 
torneys, and putting in sham deputies by way of nominal 
under-sheriffs : by reason of which, says Dalton the under- 
sheriffs and bailiffs do grow so cunning in their several places, 
that they are able to deceive, and it may well be feared that 
many of them do deceive, both the king, the high-sheriff, and 
the countv. 

Bailiffs, or sheriff’s officers, are either bailiffs of hun- 
dreds, or special bailiffs. Bailiffs of hundreds are officers 
appointed over those respective districts by the sheriffs, to 
collect fines therein, to summon juries, to attend the judges 
and justices at the assises and quarter sessions, and also to 
execute writs and process in the several hundreds. But, as 
these are generally plain men, and not thoroughly skilful in 
this latter part of their office, that of serving writs, and 
making arrests and executions, it is now usual to join special 
bailiffs with them; who are generally mean persons, em- 
ployed by the sheriffs on account only of their adroitness and 
dexterity in hunting and seising their prey. The sheriff be- 
ing answerable for the misdemesnors of these bailiffs, they 

* Dalt c, 9. * Stat. 1 Hen.V. c. 4. 

' Stat. 3 Geo L c.l5, •* Of sberifFs, c.l 15. 

* Stat. 42 Edw.III. c.9. 
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are therefore usually boun^ in an obligation with sureties for 
the due execution of their office, and tlience are called 
bound-bailiffs ; which the common people have corrupted into 
a much more homely appellation. (5) 

Gaolers are also the servants of the sheriff, and he must [ 346 ] 
be responsible for their conduct. Their business is to keep 
safely all such persons as are committed to them by lawful 
warrant : and, if they suffer any such to escape, the sheriff 
shall answer it to the king, if it be a criminal matter ; or, in a 
civil case, to the party injured ^ And to this end the sheriff 
must have lands sufficient within the county to answer the 
king and his people. The abuses of gaolers and sheriffs’ 
officers, toward the unfortunate persons in their custody, are 
well restrained and guarded against by statute 32 Geo. 11. 
c. 28. ; and by statute 14 Geo. III. c.59. provisions are made 
for better preserving the health of prisoners, and preventing 
the gaol distemper. (6) 

The vast expence, which custom had introduced in serv- 
ing the office of high sheriff, was grown such a burthen to 

^ Dalt. C. 118 . 4 Rep. S4. c. 4. 4 Edw.III. c.9, 5 Edw.lll. c.4. 

^ Stat. 9Edw, II. St. 2. 2Edw.III. 13 & 14 Car. II, c. 21. §7. 

(5) The term mi'idemesnor is not used here in its strict legal sense of 
criminal inis-feasance or non-feasance, at least it must not be understood 
that the sheriff’ is criminally answerable for any thing done, or left undone 
by his bailiffs. Civilly he is responsible for the misconduct of his officer, 
when charged by him with the execution of the law, but then he must in 
every particular case be connected with the bailiff’ by evidence; it will not 
be enough to show that the person doing the act held the office of sheriff’s 
bailiffj but he must be proved to have been employed by theiheriff in the 
particular instance. The rule is otherwise with the undershcrilf ; he is the 
general deputy of the sheriff, and his acts fcjr all civil purposes arc the acts 
of the sheriff’ without showing his appointment or any special authority 
in each particular case. Drake v. Sj/keSflT,K.ll3, James v. Brawn, 

5 B. & A. 243. 

(6) These and many other statutes arc now repealed, and the law' re- 
lating to gaols, and houses of correction, consolidated by the 4 G.4. c.64. 

This act lays down general rules for the duties of gaolers, and subjects 
their conduct to minute inspection from the justices of the county; and 
at the same time, by enabling the magistrates to allow them competent sa- 
laries, and moderate pensions on superannuation, it tends to introduce a 
better class of men into those most responsible and important offices 
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the subject, that it was enacted, hy statute IS & 14 Car. IL 
C.21., that no sheriff (except of London, Westmorland, and 
towns which are counties of themselves,) should keep any 
table at the assises, except for his own family, or give any 
presents to the judges or their servants, or have more than 
forty men in livery : yet, for the sake of safety and decency, 
he may not have less than twenty men in England and twelve 
in Wales ; upon forfeiture, in any of these cases, of 200/. (7) 

II. The coroner’s is also a very antient office at the com- 
mon law. He is called coroner, coronator^ because he hath 
principally to do with pleas of the crown, or such wherein 
the king is more immediately concerned And in this light 
the lord chief justice of the king’s bench is the principal 
coroner in the kingdom, and may (if he pleases) exercise the 
jurisdiction of a coroner in any part of the realm ^ But there 
are also particular coroners for every county of England ; 

[ 347 ] 'usually four, but sometimes six, and sometimes fewer K This 
officer is of equal antiquity with the sheriff ; and was ordained 
together with him to keep the peace, when the earls gave up 
the wardship of the county. 

He is still chosen by all the freeholders in the county court ; 
as by the policy of our antient laws the sheriffs, and conserv- 
ators of the peace, and all other officers were, who were 
concerned in matters that affected the liberty of the people ^ ; 
and as verderors of the forest still are, whose business it is to 
stand between the prerogative and the subject in the execu- 
tion of the forest laws. For this purpose there is a writ at 
common law de coronatore eligendo ^ : in which it is expressly 
commanded the sheriff, ‘‘ quod talem eligi facial^ qui melius 
‘‘ et sciat^ et velit, et possit^ qffkio illi intenderer And, in 

* 2 Inst. 31. 4 Inst. 271. ** Mirror, c.l. § 3. 

' 4 Rep. 57. * 2lnst.558. 

«F. N.B. 1€3. F.N.B.163. 

(7) In this account of the office of sheriff reference is wade wore than 
once to Foftescue’s chapter on the same subject. The reader will do well 
to consult a note by Mr. Amos (p. 81 . n. g.) in his new edition of that au- 
thor, It is replete with curious learning. I regret only an occasional 
intemperance of language, which detracts from its sterling weight and 
value, without adding to its strength* 
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order to effect this the more surely, it was enacted by the 
statute' of West 1. that none but lawful and discreet knights 
should be chosen ; and there was an instance in the 5 Edw. III. 
of a man being removed from this office because he was only 
a merchant But it seems it is now sufficient if a man hath 
lands enough to be made a knight, whether he be really 
knighted or not ” : for the coroner ought to have an estate 
sufficient to maintain the dignity of his office, and answer any 
fines that may be set upon him for his misbehaviour ^ ; and 
if he hath not enough to answer, his fine shall be levied on 
the county, as the punishment for electing an insufficient 
officer P. Now, indeed, through the culpable neglect of gen- 
tlemen of property, this office has been suffered to fall into 
disrepute, and get into low and indigent hands : so that, 
although formerly no coroners would condescend to be paid 
for serving their country, and they were by the aforesaid 
statute of Westm. 1. expressly forbidden to take a reward, 
under pain of a great forfeiture to the king ; yet for many 
years past they have only desired to be chosen for the sake of 
their perquisites : being allowed fees for their attendance by [ 348 
the statute 3 Hen. VII. c. 1. which sir Edward Coke complains 
of heavily ^ ; though since his time those fees have been much 
enlarged 


The coroner is chosen for life : but may be removed, either 
by being made sheriff, or chosen verderor, which are offices 
incompatible with the other ; or by the king’s writ de coro- 
natore exonerando^ for a cause to be therein asssigned, as that 
he is engaged in other business, is incapacitated by years or 
sickness, hath not a sufficient estate in tlie county, or lives in 
an inconvenient part of it *. And by the statute 25 Geo. II. 
c. 29. extortion, neglect, or misbehaviour, are also made 
causes of removal. (8) 


The office and power of a coroner are also, like those of 
the sheriff, either judicial or ministerial ; but principally judU 


1 3. Edw 1. c.lO. 

2 Inst. S2. 

“ F. N. B. 163, 164. 
o Ibid. 


P Mirr. c.l. § 3. 2 Inst. 175. 
^ 2 Inst. 210. 

^ Stat. 25 Geo. II. c. 29. 

• F.N. B.163, 164. 


(8) The time and manner of electing coroners are regulated by the 56 G.5. 
C.95., upon the model of the elections of knights of the shire. 
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cial. This is in great measure ascertained by statute 4 Ed w. I. 
de officio caronatoris ; and^consists, first, in enquiring, when 
any person is slain, or dies suddenly, or in prison, concerning 
the manner of his death. And this must be “ super visum 
‘‘ corporis* for, if the body be not found, the coroner can- 
not sit (9) He must also sit at the very place where the 
death happened : and his inquiry is made by a jury from four, 
five, or six of the neighbouring towns, over whom he is to 
preside. If any be found guilty by this inquest of murder or 
other homicide, he is to commit them to prison for farther 
trial, and is also to inquire concerning their lands, goods, 
and chattels, which are forfeited thereby : but, whether it be 
homicide or not, he must inquire whether any deodand has 
accrued to the king, or the lord of the franchise, by this death : 
and must certify the whole of this inquisition, (under his own 
C 349 ] seal and the seals of the jurors “,) together with the evidence 
thereon, to the court of king’s bench, or the next assises. 
Another branch of his office is to inquire concerning ship- 
wrecks; and certify whether wreck or not, and who is in 
possession of the goods. Concerning treasure-trove, he is 
also to inquire who were the finders, and where it is, and 
whether any one be suspected of having found or concealed a 
treasure; “ and that may be well perceived, (saith the old 
statute of Edw. I.) where one liveth riotously, haunting 


« 4 Inst. 271. 

* Thus, in the Gotliic constitution, 
before any fine was payable by the 
neighbourhood, for the slaughter of a 
man therein, de corpore delicti constare 
“ oportebat ; i. e. non tarn futsse alujuem 
in temtono Uto viortmim mventum 


** quam mdneratum et caesum. Potest 
“ cnim homo etiam ex aim causa subito 
“ monrtP Suernhook dc jure Gothor» 
^.3. cA. 

“ Stat. 33 lien VIII. c. 12. 1 & 2 
P. & M. c. 13. 2 West. Symbol. § 310. 
Cromp.264. Tremain. P. C. 621 . 


(9) It seems probable, that in ancient times the whole inquisition was 
taken with the body lying before the coroner and jury, or at least that the 
body was not buried till the inquisition was concluded. Now, however, 
it is sufficient if the coroner and jury have together a view' of the body 
(such a view as enables them to ascertain whether there are any marks of 
violence on it, or any appearances explanatory of the cause of the death), 
and if the latter are there sworn by the former in the presence of the body. 
These two, however, are indispensable conditions to a proceeding by the 
coroner (see P. v. Ferrandy 3 B.& A. 260.) ; where, therefore, circumstances 
render a compliance with them impossible, the coroner cannot inquire, 
unless indeed he have a special commission for the purpose, but justices of 
the peace, or of oyer and terminer, may, 2 Hawk. P.C, c.9. s.25. 
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taverns, and hath done so of long time;” whereupon he 
might be attached, and held to bail^ upon this suspicion only. 

The ministerial office of the coroner is only as the sherifPs 
substitute. For when just exception caji be taken to the 

sheriff, for suspicion of partiality, (as that he is interested in 
the suit, or of kindred to either plaintiff or defendant,) the 
process must then be awarded to the coroner, instead of the 
sheriff, for execution of the king’s writs (10) 

III, The next species of subordinate magistrates, whom 
I am to consider, are justices of tlie peace ; the principal of 
whom is tlie custos rotulorinn, or keeper of the records of the 
county. The common law hath ever had a special care and 
regard for the conservation of the peace; for peace is the 
very end and foundation of civil society. And, therefore, 
before the present constitution of justices was invented, there 
were peculiar officers appointed by the common law for the 
maintenance of the public peace. C)l* these some had, and 
still have, this power annexed to other offices which they 
hold ; others had it merely by itself, and were thence named 
custodes or consei vaUrres jpacis. Those that were so virtute 
qfficii still continue : but the latter sort are superseded by the 
modern justices. 

The king’s majesty is, by his office and dignity royal, 
the principal conservator of the peace within all his domi- 
nions ; and may give authority to any other to see the peace 
kept, and to punish such as break it: lienee it is usually 
called the king’s peace. The lord chancellor or keeper, the [ 350 
lord treasurer, the lord high steward of England, the lord 
mareschal, the lord high constables of England, (when any 
such officers are in being,) and all the justices of the court 

“ 4 Inst. 271. Lombard. Eirenarch. 12. 


(10) And if the coroner neglects his rainistcrial duty, so that it becomes 
necessary for the court to proceed summarily against him for his contempt, 
elisors will be appointed as the officers of the court to execute such pro- 
cess. Thus, where the coroners had neglected to attach the Iheriff for not 
obeying a rule of court, elisors were appointed to attach them, SeeVol. III. 
p.355., Andrews v. Sharp, 2 SirW. Bl. 911. R, v. Peckham, ibid. 1218, 
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of king’s bench, (by virtue of thei» offices,) and the master of 
the rolls, (by prescriptiolj,) are general conservators of the 
peace throughout the whole kingdom, and may commit all 
breakers of it, or bind them in recognizances to keep it * : 
the other judges are only so in their own courts. The 
coroner is also a conservator of the peace within his own 
county y ; as is also the sheriff*; and both of them may take 
a recognizance or security for the peace. Constables, tything- 
men, and the like, are also conservators of the peace within 
their own jurisdictions ; and may apprehend all breakers of 
the peace and commit them, till they find sureties for their 
keeping it a. 


Those that were, without any office, simply and merely 
conservators of the peace, either claimed that power by pre- 
scription ^ ; or were bound to exercise it by the tenure of 
their lands c ; or, lastly, were chosen by the freeholders in 
full county court before the sheriff ; the writ for their elec- 
tion directing them to be chosen “ de pvhioribus et poteniiori- 
bus comitatus sui in cusiodes pacts But when queen Isabel, 
the wife of Edward II., had contrived to depose her husband 
by a forced resignation of the crown, and had set up his son, 
Edward III., in his place ; this being a thing then without 
example in England, it was feared would much alarm the 
people : especially as the old king was living, though hur- 
ried about from castle to castle ; till at last he met with an 
untimely death. To prevent therefore any risings, or other 
disturbance of the peace, the new king sent writs to all the 
sheriffs in England, the form of which is preserved by 
Thomas Walsingham % giving a plausible account of the 
manner of his obtaining the crown ; to wit, that it was done 
[ 351 ] ipsius patris bene placiio and mthal commanding each sheriff 
that the peace be kept throughout his bailiwick, on pain and 
peril of disinheritance and loss of life and limb. And in a 
few weeks after the date of these writs, it was ordained in 
parliament that, for the better maintaining and keeping of 


y Britton. S. 

* F.N. B.81. 
^ Lamb. 14. 

^ IlndAS, 


Ibid. 17. 

“ IbidAS. 

« Hist. .rf.jO. 1327. 

^ Stat. 1 Edvtr.in. at. 2. c.lS. 
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the peace in every count^^, good men and lawful, which were 
no maintainers of evil, or barretors in the country, should 
be assigjtcd to keep the peace. And in this manner, and upon 
this occasion, was the election of the conservators of the peace 
taken from the people, and given to the king * ; this assign- 
ment being construed to be by the king’s commission **. But 
still they were only called conservators, wardens, or keepers 
of the peace, till the statute 34 Edward III. c.l. gave them 
the powder of trying felonies ; and then they aetjuired the 
more honorable appellation of justices 

These justices arc appointed by the . king’s special com- 
mission under the great seal, the form of which was settled 
by all the judges, jL D, 1590 ^ This appoints them ail S 
jointly and separately, to keep the peace, and any tw o or more 
of them to enquire of and determine felonies and other mis- 
demesnors : in which number some particular justices, or one 
of them, arc directed to be always included, and no business 
to be done without tlieir presence : the w ords of the com- 
mission running thus, “ quorum aliqiiem vcslrum^ A. B. C, D. 

4r. unum esse voluums ; ” whence the })ersons so named are 
usually called justices of the quorum. And formerly it was 
customary to appoint only a select number of justices, emi-* 
nent for their skill and discretion, to be of the quorum ; but 
now the practice is to advance almost all of them to that dig- 
nity, naming them all over again in the quonm clause, except 
perhaps only some one inconsiderable person for the sake of 
propriety : and no exception is now^ allowable, for not ex- 
pressing in the form of warrants, that the justice who 
issued them is of the quonim When any justice intends to [ 352 
act under this commission, he sues out a writ of dedimus jm- 
testatem^ from the clerk of the crown in chancery, empower- 
ing certain persons therein named to administer the usual 
oaths to him ; which done, he is at liberty to act. 

Touching the number and qualifications of these justices ; 
it was ordained by statute 18 Edw. III. st.2. c.2. that iftco or 

* Lamb. 20. ** See the form itself, Lamb. 36. 

Stal 4Edw.IIl. c.2. ISEdw.IIL Burn. tit. Justices, § 1. 

St. 2. c. 2. * Stat, 26 Geo. II. c, 27. See also 

^ Lamb. 23. ^ stat* 7 Geo. III. c. 21. 

j JMd. 44. 
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three^ of the best reputation in each county, shall be assigned 
to be keepers of the peace. But these being found rather 
too few for that purpose, it was provided by statute 34 Edw.lII. 
c. 1. that one lord, and three, or four, of the most worthy 
men in the county, with some learned in the law', shall be 
made justices in every county. But afterwards the number of 
justices, through the ambition of private persons, became so 
large, that it was thought necessary by statute 12 Kic.II. c. 10. 
and 14Ric. II. c.l 1. to restrain them, at first to six, and after- 
wards to eight only. But this rule is now disregarded, and 
the cause seems to be, (as Lambard observed long ago®,) that 
the growing number of statute laws, committed from time to 
time to the charge of justices of the peace, have occasioned 
also (and very reasonably) their increase to a larger number. 
And, as to their qualifications, the statutes just cited direct 
them to be of the best reputation, and most worthy men in 
the county : and the statute 13 llic.II. c.7. orders them to be 
of the most sufficient knights, esquires, and gentlemen of the 
law. Also by statute 2 Hen. V. st. 1. c.4. and st.2. c. 1, they 
must be resident in their several counties. And because, 
contrary to these statutes, men of small substance had crept 
into the commission, whose poverty made them both covet- 
ous and contemptible, it was enacted by statute 18 Hen. VI. 
c. 11. that no justice should be put in commission, if he had 
not lands to the value of 20/. per annum. And, the rate of 
money being greatly altered since that time, it is now' enacted 
by statute 5 Geo. II. c.l 8. that every justice, except as is 
therein excepted, shall have 1 00/. per annum clear of all de- 
ductions ; and, if he acts without such qualification, he shall 
353 ] forfeit 100/. This qualification is almost an equivalent 
to the 20/. per annum required in Henry the sixth's time : and 
of this ® the justice must^ now make oath. (11) Also it is 

« Lamb. 34. o stat. 18 Geo. II. c. 20. 

" See bishop Fleetwood’s calculations 
in his chronkon prettosum. 


(11) The 100/. per annum must be in lands, tenements, or heredita- 
ments in possession, and must be at least held for a term of 21 years certain. 
If it be not in possession, the estate necessary for qualification must be in 
immediate reversion or reminder, and of the clear yearly value of 300/. 
The statute, however does not extend to corporation-justices, peers, privy 

counsellors. 
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provided bj" the act 5 Greo. II. tliat no practising attorney, 
solicitor, or proctor, shall be capable of acting as a justice of 
the peace. 

As the office of these justices is conferred by the king, so 
it subsists only during his jdeasiirc, and is determinable, 

1 . By the demise of the crown ; tliat is, in six months after 
But if the same justice is put in commission by the successor, 
he shall not be obliged to sue out a new dedimtis^ or to swear 
to his qualification afresli : nor, by reason of any new com- 
mission, to take the oaths more than once in the same reiffn ^ 

2. By express writ under the great seal % discharging any 
particular person from being any longer justice. 3. By su- 
perseding the commission by writ of .mpersedeas^ which sus- 
pends the power of all the justices, but does not totally destroy 
it ; seeing it may be revived again by another writ, called a 
2 )roccdendo, 4. By a new commission, winch virtually, though 
silently, discharges all the former justices that are not in- 
cluded therein ; for two commissions cannot subsist at once. 
5. By accession of the office of sheriff or coroner h For- 
merly it was thought, that if a man was named in any commis- 
sion of the })eace, and had afterwards a new dignity conferred 
upon him, that this determined his office ; he no longer an- 
swering the descriptioii of the commission : but now “ it is 

P Stat. 1 Ann. c. 8. ’’ l^anib. G8. 

Stat. 1 Geo. 111. t;. 13, Stat. 1 Mar. st. 2. c. 8. 

■■ Stat. 7 Geo. III. C.9. “ Stat. 1 Edw.VI. c.7. 

counsellors, judges, attorney, or solicitor-general, or Welsh Judges within 
their respective jurisdictions ; nor to the eldest sons or heirs apparent of 
peers or lords of parliament, or of any person qualified to seive as knight 
of a shire ; nor to the officers of the board of green cloth, commissioners 
and principal officers of the navy, under-secretarics of state, or secretary 
of Chelsea college within certain limits, nor to the heads of colleges in the 
two universities, or mayors of Oxford and Cambridge. 

It is to be observed, that though the statute says no man without the 
specified qualification shall he capable of being a justice, the acts which an 
unqualified person does are not therefore invalid. He exposes himself to 
the penalty, but the consequences would be most pernicious if his acts were 
void ; if, for example, his warrant was of no authority, then all who acted 
under it, and, as they supposed, in execution of the law, would be trespassers, 
resistance to them would be lawful, and aid afforded to them unlawful. 
See Margate Pier Company v. Hannamy 3 B. & A. 266. 
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provided, that notwithstanding a new title of dignity, the jus- 
tice on whom it is conferred shall still continue a justice. 

The power, office, and duty of a justice of the peace de- 
pend on his commission, and on the several statutes which 
have created objects of his jurisdiction. His commission, 
first, empowers him singly to conserve the peace ; and there- 
[ 354 ] by gives him all the power of the antient conservators at the 
common law, in suppressing riots and affrays, in taking se- 
curities for the peace, and in apprehending and committing 
felons and other inferior criminals. It also empowers any two 
or more to hear and determine all felonies and other offences ; 
which is the ground of their jurisdiction at sessions, of which 
more will be said in it’s proper place. And as to the powers 
given to one, two, or more justices by the several statutes, 
which from time to time have heaped upon them such an in- 
finite variety of business, that few care to undertake, and fewer 
understand, the office ; they are such and of so great import- 
ance to the j)ublic, that the country is greatly obliged to any 
worthy magistrate, that without sinister views of his own will 
engage in this troublesome service. And therefore, if a well- 
meaning justice makes any undesigned slip in his practice, 
great lenity and indulgence are shewn to him in the courts of 
law’ ; and there are many statutes made to jirotect him in the 
upright discharge of his office ; w’hich, among other privi- 
leges, prohibit such justices from being sued for any over- 
sights, without notice beforehand ; and stop all suits begun, 
on tender made of sufficient amends. But, on the other hand, 
any malicious or tyrannical abuse of their office is usually 
severely punished ; and all persons who recover a verdict 
against a justice, for any wilful or malicious injuxy, arc en- 
titled to double costs. (12)^ 

Stat. 7 Jac. I. c. .5. 21 Jac. I. c. 12. 24Geo.II. c. 44. 


(12) The protection afforded to justices of the peace, is not calculated 
to shield them from rendering a full compensation to parties whom they 
may have even unwittingly injured in the honest discharge of their sup- 
posed duty j but it enables them to do so without the needless expense 
and vexation of a law suit. For this purpose the plaintiflf is Jxiiind to give 
a calendar month’s notice of his intention to sue, of the cause for which, 
and the process by which, he means to sue* Within the month the 

justice 
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It is impossible upon pur present plan to enter minutely 
into the particulars of the accumulated autliority, thus com- 


justicc may tender amende, and that he may liave no difficulty to whom 
to address himself, the plaintifT*;* notice must he indorsed with the name 
and place of abode of his attorney. If the justice neglects to tender 
amends, or tenders hat the plaintiff* refuses, and what afterw'urds appear 
to himself insufficient, he may, at any time, even after action brought, 
if before issue joined, pay money into court as amends, which will have 
the same effect as a tender made before action brought. That cff'ect is 
in either case, that if the jury find the amends adequate to tlie injury sus- 
tained, the verdict wall be for the defendant. And it should be observed. 


that the eflTeet of these provisions being to turn the action into one in 
which a tender may be made, or money paitl into court (sceVol.llI. p. 30j, 
.304. 11.11, 12.), the courts wall apply to it the same discretionary power 
which they exercise in other cases, and will therefore permit a defendant, who 
has not availed himself in time of the provisions of the statute, to withdraw 
his plea upon payment of costs after issue jointal, and plead it again with 
a payment of money into court as amends. Divaynat v. Hoys, 7 Taunt. 33. 
So that in eff'ect the justice may now', in general, partly by force of the 
statute, and partly by permission of the court, lender amends at Jiny time 
before the issue actually comes to trial. If the plaintiff’ uccci)t the sum 
tendered or paid into court, the disfinte cod', in the sj)cediest and nmst 
economical way for botli parties ; if he refuse, the deffanlant is tu)t pre- 
judiced by his tender, because the statute allows him to plead not guilty 
at the same time, and the tender or payment of money is not taken to be 
a conclusive admission of the right of action, hut tlie plaintiff’ must prove 
his case entirely, (not going beyond the naitter contained in his notice,) 
and also satisfy the jury that the amends offered w ere insufficient. 

Besides the two advantages now specified, the statutes give three others 
to the justices of peace ; the first is, that the action must be brought within 
six months after the act committed; the second, that it must be brought 
in the county in which it was committed; the last, that the justice need 
not specially state upon the record his legal justification for the .act which 
lie has done, but may give it in evidence under the general plea of not 


guilty. 

Of course, the question very often arises, under what circumstances a 
magistrate is entitled to these protections ;^n other words, when he can be 
said to have done the act complained of “ in the execution of his office.” 
It is obvious that these words must not be construed strictly, because the 
statutes contemplate protection to persons who have unintentionally done 
wrong, and exceeded the jurisdiction of their office. Accordingly it has 
been held in many cases, that if the defendant honestly intended to act as 
magistrate, and the act done was in a matter within the jurisdiction of 
magistrates, he is within the protection of the statutes^ though he exceeded 
his powers, and transgressed the law. Briggs v. Evelyn, 2H.B1.114. 
Weller v. Take, 9 East. 564. 

If the verdict be for the plaintiffi, he will not be entitled to double costs, 
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mitted to the charge of these magistrates. I must therefore 
refer myself at present to such subsequent parts of these Com- 
mentaries, as will in their turns comprize almost every object 
of the justice’s jurisdiction : and in the mean time recommend 
to the student the perusal of Mr. Lambard’s cirenarcha^ and 
Dr. Burn’s justice of the j)eacc;' wherein he will find every 
thing relative to this subject, both in antient and modern prac- 
tice, collected with great care and accuracy, and disposed in 
a most clear and judicious method. 

[ 355 ] I SHALL next consider some officers of lower rank than 
those which have gone before, and of more confined jurisdic- 
tion; but still such as are universally in use through every 
part of the kingdom. 

IV. Fourthly, then, of the constable. The word constable 
is frequently said to be derived from the Saxon koninj-jtapel, 
and to signify the support of the king. But as we borrowed 
the name as well as the office of constable from the French, 
I am rather inclined to deduce it, with sir Henry Spelman 
and Dr. Cowel, from that language : wherein it is plainly de- 
rived from the Latin comes stalmliy an officer well known in 
the empire : so called because, like the great constable of 
France, as well as the lord high constable of England, he was 
to regulate all matters of chivalry, tilts, tournaments, and 
feats of arms, which were performed on horseback. This 
great office of lord high constable hath been disused in Eng- 
land, except only upon great and solemn occasions, as the 
king’s coronation and the like, ever since the attainder of 
Stafford duke of Buckingham under king Henry VIII. ; as in 
France it was suppressed about a century after by an edict of 
Louis Xlll.’': but from his office, says Lam bard y, this lower 
constableship was at first drawn and fetched, and is as it were 
a very finger of that hand. For the statute of Winchester % 
which first appoints them, directs that, for the better keeping 

* Philip’s life of Pole, ii, i 1 1 , ^13 Edw. I. c. 6 , 

^ of constables, 5. 


unless the judge who tried the cause shall in open court certify on the 
back of the record, that the injury was malicious and wilful. 
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of the peace, two constal)les in every hundred and franchise 
shall inspect all matters relating to arms and armout\ (13) 

Constables are of two sorts, high constables, and petty 
constables, Tlie former were first ordained by the statute 
of Winchester, as before mentioned; are appointed at the 
court leets of the franchise or hundred over which they pre- 
side, or, in default of that, by the justices at their quarter ses- 
sions ; and are removable by the same autliority that appoints 
them^. The petty constables are inferior officers in every 
town and parish, subordinate to the high constable of the 
hundred, first instituted about the reign of’’ Eilw.III. These fC 356 
petty constables have two offices uniteil in them : the one nn- 
tient, the other modern. Their antient office is that of head- 
borough, tithing-man, or borsholder ; of whom we formerly 
spoke‘s, and who are as antient as the time of king Alfred: 
their more modern office is that of constable merely ; whicli 
was appointed (as w'as observed) so lately as the reign of 
Edward II L, in order to assist the high constable And 
in general tlie antient head-boroughs, tithing-men, and bors- 
holders, were made use of to serve as petty constables ; though 
not so generally, but that in many places they still continue 
distinct officers from the constable. Tliey are all chosen by 
the jury at the court leet ; or if no court leet be held, are 
appointed by two justices of the peace ^ 

The general duty of all constables, both high and petty, 
as well as of the other officers, is to keep the king’s peace in 
their several districts ; and to that purpose they are armed 
with very large powers, of arresting and imprisoning, of 
breaking open houses, and the like : of the extent of which 
powers, considering what manner of men are for the most 

» Salk. 175. “ I.amb.9. 

** Spclm. Gloss, 148. Stat. 13&14Car. 11. c.l2. 

^ page 115. 

(15) The case in Salkeld, p. 1 75. after cited, and another in the same book, 
p,380, the Queen v. pyj/at are express, that high constables are officers 
at common law, not first ordwned by the statute of Winton ; and Haw- 
kins states that to be the better opinion. Certainly the statute does not 
seem to be creating or describing a new office, so much as imposing a duty 
upon an existing and recognised officer. 
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part put into these offices, it is perhaps very well that they 
are generally kept in ignorance. (14) One of their princip^ 
duties, arising from the statute of Winchester, which appoints 
them, is to keep watch and ward in their respective jurisdic- 
tions. Ward, guard, or custodia^ is chiefly applied to the 
day-time, in order to apprehend rioters, and robbers on the 
highways ; the manner of doing which is left to the dis- 
cretion of the justices of the peace and the constable ^ : the 
hundred being however ans\vcral)le for all robberies com- 
mitted therein, by day-light, for having kept negligent guard. 
Watch is properly applicable to the night only, (being called 
among our Teutonic ancestors wac/it or imcta s,) and it begins 
at the time when ward ends, and ends when that begins : for, 
[ 357 ] by the statute of Winchester, in walled towns the gates shall 
be closed from sun-setting to sun-rising, and watch shall be 
kept in every borough and town, especially in the summer 
season, to apprehend all rogues, vagabonds, and night-walkers, 
and make them give an account of themselves. The con- 

^ Dalt. Just. c. 104. tas vacant. Capitular. Hlmlov, Fu. 

^ Mrcubias et cxplorntionea (juas war- cap.], ji.D. SI 5. - 


(14) Mr. Christian observes with justice upon this passage, that if the 
|)OW'crs of the constable are dangerous, they ought to be curtailed by the 
legislature, but that every officer ought to know the extent of his duty 
and authority. In experience it is found generally, that the responsibility 
under which constables act, is a sufficient check against a wanton abuse of 
their authority; and the legislature has felt it necessary to extend to them 
the same kind of protection which they have afforded to magistrates, in 
cases in which they have unintentionally exceeded it. 

By the 24 G. 2. c.44. no action shall be brought against any constable, 
or person acting by his order and in his aid, for any thing done in obedience 
to a magistrate’s warrant, until demand has been made of a perusal and 
copy of the warrant, and that demand neglected to be complied with for 
the space of six days. If the demand be complied with, and the constable 
sued alone without the justice, or sued with him ; in either case, upon pro- 
duction and proof of a warrant, the jury shall find a verdict for the con- 
stable, notwithstanding any defect of jurisdiction in the justice. 

Besides high and petty constables, there are special constables, whom 
any two justices of the peace have the power of appointing upon the in- 
formation on oath of five respectable householders, that any tumult, riot, 
or felony has taken place, or is likely to take place. In this case the ap- 
pointment is compulsory ; but in all emergencies, magistrates may appoint 
and swear in any number of voluntary special constables for the preserv* 
ation of the peace. 
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stable may appoint watchijien, at his discretion, regulated by 
the custom of the place ; and these, being his deputies, have 
for the time being the authority of their principal. But, 
with regard to the infinite number of other minute duties, that 
are laid upon constables^ by a diversity of statutes, I must 
again refer to Mr. Lambard and Dr. Burn ; in whose com- 
pilations may be also seen, what powers and duties belong to 
the constable or tithing-man indifferently, and what to the 
constable only : for the constable may do whatever the tithing- 
man may : but it does not hold e convcrso^ the tithing-man not 
having an equal power with the constable. 

V. We are next to consider the surveyors of the high- 
ways. Every parish is bound of common right to keep the 
high-roads, that go through it, in good and sufficient repair ; 
unless, by reason of the tenure of lands or otherwise, this 
care is consigned to some particular private person. From 
this burthen no man was exempt by our anlient laws, what- 
ever other iiiimimities he might enjoy : this being part of the 
trinoda iicccssitas to which every man’s estate was subject; viz. 
expeditio contra hosiem^ arcium conatt iictio^ vt pontium reparatio. 
For, though the reparation of bridges only is expressed, yet 
that of roads also must be understood ; as in the Roman law, 
ad instruciioncs rcpai'at hnicsqae itincrutn ct po7tfium^ mdlum 
genus hominum^ dignitatis civ venrrationis mcritisy 

cessare oportet And indeed now, for the most part, the 
care of the roads only seems to be left to parishes ; that of 
bridges being in great measure devolved upon the county at 
large, by statute 22 Hen. VIII. c. 5. (15) If the parish ne- 

h C.ll. 74. 4. 


(15) The liability of the inhabitants of t#ie county which is at common 
law, the statute of H.8. being only in affirmance of the common law, ex- 
tends to all bridges on highways which are not within any city or town 
corporate, and which no individual is by prescription, or the tenure of his 
lands, bound to repair. If a new bridge of public utility be built by an 
individual on a highway, substantially and commodidhsly, to the satisfac- 
tion of the county surveyor, and dedicated to and accepted by the public, 
the county are bound to the future repairs ; if the bridge be unnecessary, 
or insufficiently built, the county should indict it as a nuisance ; or they 
will be deemed to have accepted it, by continuing to use it after discovery 
of its inutility, or imperfect construction. In all cases in which the county 
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glected these repairs, they might formerly, as they may still, 
be indicted for such their neglect : but it was not then in- 
cumbent on any particular officer to call the parish together, 
and set them upon this work; for which reason, by the 
[ 358 ] statute 2&3Ph.&M.c.8. surveyors of the highways were 
ordered to be chosen in every parish 

These surveyors were originally, according to the statute 
of Philip and Mary, to be appointed by the constable and 
church-wardens of the parish ; but now they are constituted 
by two neighlK)uring justices, out of such inhabitants or 
others as are described in statute 13 Geo. III. c. 78., and may 
have salaries allotted them for their trouble. (16) 

‘ This office, Mr. Dalton (just. cap. the Roman ways with those of coun- 
50. ) says, exactly answers that of the try parishes ; but also because one 
curaiorrs vianim of the liomaniii ; but Thermus, who was the curator of the 
it should seem tliat tlieirs was an office Flaminian way, was candidate for the 
of rather more dignity and authority consulship with Julius Ceesar. (Cic. nd 
than ours: not only from comparing AUic l.l» ep,l>) 
the method of making and amending 


is bound to repair, the liability extends to the maintenance of three hun- 
dred feet of the road next adjoining each end of the bridge, i?. v. IV. Ri- 
ding of Yorkshircy 2 East. 342. R. v. Inhabitants of the county of Keniy 
2 M.&S. 513. R, V. IVest Riding of Yorkshircy 7 East. 588. Several sub- 
sequent statutes have been made on the subject of county bridges, which 
place the regulation of the building and repairs in the hands of the justices 
at quarter sessions, and arm them with all necessary powers ; the most im- 
portant of these are the 43 G.3. c. 59. the 52 G.3. c.l 10., and the 59 G.3. 

C.H5. 

(16) By the 13 G. 3. c.78. the constables, churchwardens, surveyors, and 
rated householders of each parish are bound annually in September to 
make out a list of ten persons living within it, which is to be returned to 
a meeting of the magistrates of the division in special sessions. From this 
list, if they please, and if not,.from the other inhabitants, the magistrates 
are to appoint the surveyors ; and a person so appointed is bound to take 
the office under a penalty, and receives no salary ; it is one of the public 
duties of an inhabitant, which he is called upon to perform in his turn un- 
paid, and he cannot be appointed again for three years after his service. 
But if no list be returned, or the person appointed shall refuse to serve 
the office, the justices may then appoint any person although not an in- 
habitant, who is willing to serve; and to this person thus taking upon 
himself an office which he has no public obligation on him to perform, they 
have the power of assigning a salary. 
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Their office and duty consist in putting in execution a 
variety of laws for the repairs of the public highways ; that 
is, of ways leading from one town to another : all which 
are now reduced into one act by statute 13 Geo. III. c. 78. 
which enacts, 1 . That they may remove all annoyances in the 
higliways, or give notice to the owner to remove them ; who 
is liable to penalties on non-compliance. 2. They are to 
call together all the inhabitants and occupiers of lands, tene- 
ments, and hereditaments within the parish, six days in every 
year, to labour in fetching materials, or repairing the high- 
ways : all persons keeping draughts (of three horses, &c.) or 
occupying lands, being obliged to send a team for every 
draught, and for every 50/. a year, which they keep or 
occupy ; persons keeping less than a draught, or occupying 
less than 50/. a year, to contribute in a less proportion : and 
all other persons chargeable, between the ages of eighteen 
and sixty-five, to work or find a labourer. But they may 
compound with the surveyors, at certain easy rates established 
by the act. And every cartway leading to any market-town 
must be made twenty feet wide at the least, if the fences will 
permit ; and may be increased by two justices, at the expense 
of the parish, to the breadth of thirty feet. 3. The sur- 
veyors may lay out their own money in purchasing materials 
for repairs, in erecting guide-posts, and making drains, and 
sliall be reimbursed by a rate to be allowed at a special [ 359 
sessions. 4. In case the personal labour of the parish be 
not sufficient, the surveyors, with the consent of the quarter 
[or special] sessions, may levy a rate on the parish, in aid of 
the personal duty, not exceeding, in any one year, together 
with the other highway rates, the sum of 9d, in the pound ; 
for the due application of which they are to account upon 
oath. (17) As for turnpikes, which are now pretty generally 
introduced in aid of such rates, and the law relating to them, 
these depend principally on the particular powers granted in 

( 17 ) The 13 G. 3 . C. 78 . has received sonic amendments by subsequent 
statutes, especially in the three material points of the compulsory labour, 
the composition money in lieu thereof, and the additional assessments. 

But I think it better to refer the reader to Burn’s Justice, title Highways, 
where he will find the subject treated at length, than to attempt an imper- 
fect account of them in this place. 
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the several road acts, and upon some general provisions, 
which are extended to all turnpike roads in the kingdom, 
by statute 13 Geo. III. c. 84*. amended by many subsequent 
acts ^ (18) 

VI. I PROCEED therefore, lastly, to consider the overseers 
of the poor ; t^ir original, appointment, and duty. 

The poor of England, till the time of Hen. VIII., subsisted 
entirely upon private benevolence, and the charity of well- 
disposed Christians. For though it appears by the niirrour \ 
that by the common law the poor were to be ‘‘ sustained by 

parsons, rectors of the church, and the parishioners ; so 
“ that none of them die for default of sustenance ; ” and 
though by the statutes 12 Ric. II. c. 7. and 19 Hen. VII. c. 12. 
the poor are directed to abide in tlie cities or towns wherein 
they were born, or such wherein they had dwelt for three 
years, (which seem to be the first rudiments of parish settle- 
ments,) yet till the statute 27 Hen. VIII. c.25., I find no com- 
pulsory method chalked out for this purpose : but the poor 
seem to have been left to such relief as the humanity of their 
neighbours would afford them. The monasteries were, in 
particular, their principal resource; and, among other bad 
effects which attended tlie monastic institutions, it was not 
perhaps one of the least (though frequently esteemed quite 
otherwise,) that they supported and fed a very numerous and 
very idle poor, whose sustenance depended upon what was 
[ 360 ] daily distributed in alms at the gates of the religious houses. 

But, upon the total dissolution of these, the inconvenience 
of thus encouraging the poor in habits of indolence and 
beggary was quickly felt throughout the kingdom : and 
abundance of statutes were made in the reign of king Henry 
the eighth and his children, for providing for the poor and 
impotent : which, the preambles to some of them recite, had 
of late years greatly incre^ed. These poor were principally 

Stat. 14 Geo. III. c.l4. S6. 57. 82. ‘ c.l. § 3. 

16 Geo. 111. c. 39. IB Geo. 11 1, c. 28. 

(18) This, and many subsequent acts of explanation and amendment, 
have been repealed by the 3 G.4, c.l 26.^ which b now the general turnpike 
act of the kingdom. 
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of two sorts; sick and iyipotent, and therefore unable to 
work ; idle and sturdy, and therefore able, but not willing, 
to exercise an honest employment. To provide in some mea- 
sure for both of these, in and about the metropolis, Ed- 
ward the sixth founded three royal hospitals ^ Christ’s and 
St. Thomas’s, for the relief of the impotent through infancy 
or sickness ; and Bridewell for the punishment and employ- 
ment of the vigorous and idle. But these were far from being 
sufficient for the care of the poor throughout the kingdom at 
large ; and therefore, after many other fruitless experiments, 
by statute 43 Eliz. c. 2., overseers of the poor were appointed 
in every parish. 

By virtue of the statute last mentioned, these overseers are 
to be nominated yearly in Easter week, or within one month 
after, (though a subsequent nomination will be valid *",) by two 
justices dwelling near the parish. They must be substantial 
householders, and so expressed to be in the appointment of 
the justices 

Their office and duty, according to the same statutes, are 
principally these : first, to raise competent sums for, the neces- 
sary relief of the poor, impotent, old, blind, and such other 
being poor, and not able to work : and secondly, to jirovide 
work for such as are able, and cannot otherwise get employ- 
ment ; but tliis latter part of their duty, which, according to 
the wise regulations of that salutary statute, should go hand 
in hand with the other, is now most shamefully neglected. 
However, for these joint purposes, they are empowered to 
make and levy rates upon the several inhabitants of the parish, 
by the same act of parliament; which has been farther ex- [361 
plained and enforced by several subsequent statutes. 

The two great objects of this statute seem to have been, 

1, To relieve the impotent poor, and them only. 2. To fi^ 
employment for such as are able to work : and this princi- 
pally by providing stocks of raw materials to be worked up at 
their separate homes, instead of accumulating all the poor 
in one common workhouse ; a practice which puts the sober 


Str.1123. 


2 Lord Raynum 
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and diligent upon a level (in poiat of their earnings) with 
diose who are dissolute and idle, depresses the laudable emu- 
lation of domestic industry and neatness, and destroys all 
endearing family connexions, the only felicity of the indigent. 
Whereas, if^none were relieved but those who are incapable 
to get their livings, and that in proportion to their incapa- 
city: if no cluldren were removed from their parents but 
such <i are brought up in rags and idleness ; and if every 
poor man and his family were regularly furnished 'with em- 
ployment, and allowed the whole profits of their labour ; — a 
spirit of busy cheerfulness would soon diffuse itself through 
every cottage ; work would become easy and habitual, when 
absolutely necessary for daily subsistence ; and the peasant 
would go through his task without a murmur, if assured that 
he and his children (when incapable of work through infancy, 
age, or infirmity,) would then, and then only, be entitled to 
support from his opulent neighbours. 

This appears to have been the plan of the statute of queen 
Elizabeth ; in which the only defect was confining the ma- 
nagement of the poor to small parochial districts, which are 
frequently incapable of furnishing proper work, or providing 
an able director. However, the laborious poor were then at 
liberty to seek employment wherever it was to be had : none 
being obliged to reside in the places of their settlement but 
such as were unable or unwilling to work, and those places of 
setdement being only such where they were born^ or had made 
their ahode^ originally for three years % and afterwards (in 

the case of vagabonds) for one year only p. 

« * 

362 ] After the restoration a very different plan was adopted, 
which has rendered the employment of the poor more diffi- 
cult, by authorizing the subdivision of parishes (19) ; has 

Stat 19 Hen. VII. c.l2. p Stat. 39 EUz. c.4. 

L C.3. ‘ SEdw.VI. C.16* 

c. 5. 


(19) This is by the statute of 13&14Ch.2. c«12.; but as it can only be 
dbtie where the parish consists of two or i|aore distinct ^^ 4 >r townships, 
and cannot from its dze reap the full fri^||naiy benefitfrom the statute 
of Elizabedi, it does not seem to be open to {be objection which the au* 

thor 



Oh. 9. 


OF PERSONS.- 964 

greatly increased their nuiqber, by confining them all to theic 
respective districts ; has given birth to the intricaey of our 
poor laws, by multiplying and rendering more easy the 
methods of gaining settlements; and, in consequence^ has 
created an infinity of expensive law-suits between contending 
neighbourhoods, concerning those settlements and removals. 
By the statute 13 14 Car. II. c.l2. a l^gul settlement was 

declared to be gained by birth : or by inhcMtanc^^ apprentice 
skip, or service^ for forty days: within which period all 
intruders were made removable from any parish by two 
justices of the peace, unless they settled in a tenement of the 
annual value of 10/. (20) The frauds naturally consequent 
upon this provision, which ^ve a settlement by so short a 
residence, produced the statute 1 Jac.IL c. 17. which directed 
notice in writing to be delivered to the parish officers, before a 
sell^ement could be gained by such residence. Subsequent 
provisions allowed other circumstances of notoriety to be 
equivalent to such notice given ; and those circumstances 
have from time to time been altered, enlarged, or restrained, 
whenever the experience of new inconveniences, arising daily 
from new regulations, suggested the necessity of a remedy. 
And the doctrine of certificates was invented, by way of 
counterpoise, to restrain a man and his family from acquinng 
a new settlement by any length of residence whatever, unless 

thor makes against it. By the statute of Elizabeth, there could be no 
more than four overseers appointed, and they might lie found in many 
cases inadequate to the careful inspection and* employment of the poor of 
extensive parishes. 

(20) The words of the statute are, “ where he was last legally settled, 
either as a native, householder, sojournery apprentice, or servant, for the 
space of forty days at the least so that a residence of forty days even as 
a sojourner was sufficient to give a settlement. The statute is rather a 
statute of removal than of settlement, and* applies to persons likely to be 
chargeable, who come to settle in a tenement under the yearly value of ten 
pounds. These might be removed withi|p)^rty days after their coming ; 
but then it must have been to a parish or township nuuntaining its own 
poor, in which they were born, or had last resided forty days in any of the 
specifed capacities. If the persons had no such settlement, there was no 
power of removal. The law remains unchanged in this respect, except with 
regard to natives of Scotland, Ireland, the isles of Man, Jersey, &c. who 
by the 59 G. 3. ^.12. may now removed with their families from any 
parish, in which they are €^«||^|able to the place of their birth. See Jt. 
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in two particular excepted cases ; which makes parishes very 
cautious of giving such certificates, and of course confines 
the poor at home, where frequently no adequate employment 
can be had. (21) 


The law of settlements may be therefore now reduced to 
the following general heads ; or, a settlement in a parish may 
be acquired, 1. By birth ; for, wherever a child is first known 
to be, that is always primd facie the place of settlement, 
until some other can be shewn \ This k also generally the 
place of settlement of a bastard child ; for a bastard, having 
[ S63 ] in the eye of the law no father, cannot be referred to his settle- 
ment, as other children may *. ' But, in legitimate children, 
though the place of birth be primd facie the settlement, yet it 
is not conclusively so; for there are, 2. Settlements by 
parentage^ being the settlement of one’s father or mother ^11 
legitimate children being really settled in the parish where 
their parents are settled, until they get a new settlement for 
themselves (22) A new settlement may be acquired several 
ways ; as, 3. By marriage^ For a woman, marrying a man 
that is settled in another parish, changes her own settlement : 
the law not permitting the separation of husband and wife 
But if the man has no settlement, her’s is suspended during 
his life, if he remains in England, and is able to maintain 
her ; but in his absence, or after his death, or during (per- 
haps) his inability, she may be removed to her old settle- 
ment^. (23) The other methods of acquiring settlements in 

Garth. 433. Conob. 364. Salk. * Salk. 528. 2l*ord RaynuHTS. 
485. 1 Lord Rayni. 567. « Stra. 544. 

See p. 459. * Foley, 249. 251, 252. Burr. Sett. 

• Salk. 427. C 370. 


(21) See post, p.365. (n. 27.*; 

(22) The parish in which the father is settled is the settlement of the 
legidmate child; but if the fa^r has no settlement, that, which the mother 
had previously to marriage, must be looked to. See R, v. St. Botolph^t, 
Burr. S.C. 367. 

(23) In the case of the y. JSlthaw, 5 East. 113, it was determined, 
that where the husband had no settlement, the wife by their mutual con- 
sent might be separated from him, and removed to the place of her maiden 
settlement. But this case was a good deaj reflected on in that of the Xing 
T. Leeds, 4B.&A.498., and it was said^to be against public policy and 
good metals, to permit the separatioa of husband and wife, even with their 

consent. 
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Miy parish are aQ redaeitie lo this oa^ ofJMy tendefie§ 

^reia : but this Swrly residence (which is eotisirtted to 
be lodg^ or lying dim) must not be by Ibaud^ or steoMbi 
mr in any clatictotine mmitier ; but made tiotorioiss, by one or 
odier iiS the following ccmcotnitant circumstances. Ibe nent 
method therefore^of gaining a settlement, is, 4. By days’ 
residence and notice* For if a stranger comes into a pal^h * 
and delivers notice in writing of his place of abode, and 
ber of his fiimily, to one of the overseers^ (which must be 
read in the church and registered,) and resides there untno^ 
lested for forty days after such notice, he is legally settled 
thereby (23) For the law presumes that such a one at the 
time of notice is not likely to become chargeable, else he 
would not venture to give it ; or that in such case the parish 
would take care to remove him. But there are also other 
dfcuinstances equivalent to such notice : therefore, 5. Renting [ 564 
for a year a tenement of the yearly value of ten pounds, atid 
residing forty days in the parish, gains a settlement without 
notice % upon the principle of having substance enough to 
gain credit for such a house. (24) 6. Being charged to and 

paying the public taxes and levies of the parish (excepting 
those for scavengers, highways y, and the duties on houses 

Stat iSicUCar. II. C.1S. iJac II. * Stat. 13& 14 Car.II. e.l2. 

C.17. 3&4 W.&M. c.ll. > Stat. SGee.L c.7. §6. 


consent. It may be doubted therefore, whether such a removal would 
now he sanctioned under any circumstances, and it is clear that unless with 
mutual consent it would not be permitted. 

(23) This head of settlement is taken away by the 35 G* 3. c.l01. s.3« 
see post, p.365. n.(22). 

(24) This prindple was entirely lost %ht of in the numerous dedsions 
on this head of settlement ; the result of which was that a party might 
gain a settlement by a residence of forty days in a parish on a tenement of 
however small a value, taken for however short a time, not less than forty 
days, without actual payment of any rent, even without stipulation for tile 
payment of any, if at the same time he ocqipi^ lu that or any etlter 

any other tenement or tenements for forty days, the united aimwil Vahiei of 
whidi amounted to 1<2. In the principle of such decisions it is dear timt the 
party’s credit, or substance, could have no place. A recent statute however 
(the 59 Q. 3. c. 50.) has end^vpured to bring the law back to it ; anti enacts 
that to give a aettiement the tenement must be one, a botiae^ or butlduig, 
land, or both ; within the patitii ; 5oftd fide hired at 10/. per ennum ; for 
one whole year ; and occupied, aud the rent actually paid for that time. 
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attd itiiidows • (£5) ; ands % £K<sputing» wbett legally np^ 
ppinled» any public parochial fora^HboIe year in the 

parisbf as cburcfa^warden, &c. are both of them equivalent to 
notice, and giun a settlement % if coupled with a residence 
forty days* 8. Being hired for a year, when unmarried and 
childless, and serving a year in the same service (26) ; and, 
Being bound an a^pprentice^ give the servant and apprentice a 
se^lmtent without notice % in diat place wherein they serve 
the last forty days. This is meant to encourage application 
to trades, and going out to reputable services. 10. Lastly^ 
the having an estate of one’s own, and residing thereon forty 
days, however small the value may be, in case it be acquired 
by act of laW or of a third pei'son, as by descent, gift, de- 
vise, &c. is a sufficient settlement ^ : but if a man acquire it 
by his own act, as by purchase, (in it’s popular sense, in 
consideration of money paid,) then unless the consideration 
advanced hcma Jide be SO/, it is no settlement for any longer 

* Stat. SI Geo.II. c.lO. ISGeo.IIL ^ Stat. 3&4W. & M. c.ll. 8 & 9 
C.26. W.III. c. 30. 31 Geo. II. c.ll, 

V Stat. 3 & 4 W. & M. c. 1 1. Salk. 524. 

(25) To these exceptions must be added the assessed taxes by virtue of 
the 45 G. 5. c. 161. s. 59. This head of setclement was considered to be 
virtually destroyed by the operation of the 55 G.5. c.ioi., which prevented 
the acquisition of a settlement by the payment of rates, and leides in re- 
spect of a tenement of less value than 10/. per annum; because a settlement 
being gjained by the occupation of a tenement of that value for 40 days, 
a condition more easily, and in a vast majority of cases more speedily, per- 
formed, as well as more simply proved, than the payment of rates ; 
it never became necessary in fact to claim a settlement in respect of such 
payment. But as the 59 G. 5. c. 50. has made a year*^ renting and occu- 
pation necessary to the gaining a settlement, whatever the value be, this 
head has been revived in cases where the value exceeds 10/. annually, and 
the poor’s rates have been pm<\ but the occupation has fallen short of a 
year. i2. V, St, Pancrat, 2 B. & C. 1 22. 

(26) It would be vain to attempt any analysis of the numberless cases 
>iHiich have been decided on minute distinctions as to this head of settle- 
ment $ but I will only observe that by a childless person in the text is to 
be understood a person who has no unemancipated children, that is, none 
who* having acipiired no substantive settlement for themselves, may b^me 
chargeable to the parish by taking derivatively their father’s settlraent; 
and that the servide may continue legally the same, though there be various 
hifiiigs and different masters, if any part be under aliinog for a yem*, if 
all the parts be uninterruptedly connected, and If the new xnasters the 
Iqgal repret^ta^ves of the old one* 
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time than the. person shall inhabit thereon \ He is in no case 
removable from his Own property : but he shall not by any 
trifling or fraudulent purchase of his own accpiire a permanent 
and lasting settlement. * v . * 


All persons not so settled may be removed to their own 
parishes on complaint of the overseers by two justices of 
the peace, if they shall adjudge them likely to become charge- 
able to the parish into which they have intruded : unless they 
are in a way of getting a legal settlement, as by having hired 
a house of 10/. per annum^ or living in an annual service ; for [ $65 
then they are not removable And in all other cases, if the 
parish to which they belong will grant them a certificate ac- 
knowledging them to be their parishioners, they cannot be 
removed merely because likely to become chargeable, but 
only when they become actually chargeable K But such certi- 
ficated person can gain no settlement By any of the means 
above mentioned, unless by renting a tenement of 10/. per 
annum, or by serving an annual office in the parish, being 
legally placed therein : neither can an apprentice or servant 
to such certificated person gain a settlement by such their 
service (27) 

“ Stat. 9 Geo. I. c.7. ^ Stat. 8 & 9 W. III. c. 30. ; 

* Salk. 472« ^ Stat. 12 Ann. c«18. 


(27) A certificate has been defined to be a most solemn acknowledg- 
ment by the parish which gives it, that the parties, who are the subject of 
it, are their legally settled inhabitants.’* The effect of it is to make those 
who reside under it irremoveable, until actually chargeable, and also in- 
capable of conferring a settlement in the certificated parish, or acquiring 
one except by renting a tenement of 10/. a year, or executing an annual 
office therein* It took its rise and was several times modified by statutes 
passed at a rime when a man was removeal^e, if only likeiy to be charge^ 
able to the parish in which he was resident; but when the 35 G.3. C.10U 
took away fiom magistrates the power of removing any one till he waf 
actually chargeable, the great necessity for certificates died away, and the 
practice of granting them has become less and less frequent. This pro- 
vision of the l^lature however was necessarily accompanied with some 
odiers, without which it would have worked great injusrice; in tro first 
place, the settlement by mere residence with express notice was absolutely 
taken away ; for as the object of that nofice was to warn the parish officers 
and enable ^em i i remove in time where there was a llkdihc^ of chai^ 
ability, and the power to remove under stteh circumstances was now taken 

c c 2 
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Ttfssft are the general heads of the laws relatkig to the 
•Ifeaf) wbicb^ by the resoiutioiis of the c^ouftitof justiee thereon 
within a century past, are branched into a gieat Tariety. 
And yet^ notwithstanding the pains that have heesa tak^ 
about thenn they still remain very imperfect, and inadequate 
to die purposes they are designed for : a fate that has generally 
attended most of our statute laws, where they have not the 
foundation of the common law to build on. When the shires, 
tjbe hundreds, and the tithings, were kept in the same admir-* 
able order in which they were disposed . by tlie great Alfred^ 
&ere were no persons idle, consequently none but the im- 
potent that needed relief : and the statute of 43 Eliz. seems 
entirely founded on the same principle. But when this ex- 
cellent scheme was neglected and departed from, we cannot 
but observe with concern what miserable shifts and lame 
expedients have from time to time been adopted, in order to 
patch up the flaws occasioned by this neglect. There is not 
a more necessary or more certain maxim in the frame and 
constitution of society, than that every individual must con- 


away, the notice was become useless to them, and therefore was not al- 
lowed to be operative for the individual. 2d. Unmarried women with 
child, and persons convicted of felony, or under the vagrant laws, were 
declared to be as such actually chargeable. As the child would be settled 
where bom, it was necessary to give a power to remove the mother before 
the bjrth, who might else have been purposely kept from becoming actually 
chargeable in the parish in order to settle the child there. 

The same statute contained a humane provision to prevent removals of 
paupers being made at improper times, which was often done in order to 
free the parish from the maintenance to which it was liable, till the exe* 
cutlon of the order. It therefore empowers the magistrates who make 
the- order (and liy the 49 G.?. c.l24. the same power is given to any other 
two magistrates) to suspend the execution of it so long as by reason of 
sickness or any infirmity the pauper is unable or unfit to travel ; when 
the order is so suspended with respect to the pauper himself, its execution 
is Also by the 49 Q*S. c.l84. to ^ postponed as to every other person 
named in k, and actually of the household or family when the order was 
made. Buring such suspension the pauper can gain no settlement by any 
act of bis own in the parish in which be remains, and he remains there at 
tbe' costs of the parish to which he belongs. And with respect to the 
children of unmarried women, who shall be born while their mothers are 
reui^ing in a paririt under a suspended ordef, flie stsllite declares tbehr 
settlefimtit to be in the parishes 4hmr motlirrs, and not in the places of 
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trU>ute bis share in order ^ the well-being of the community : 
and surely they must be veiy deficirat in sound policy, who 
sufierone half of a parish to continue idle, dissolute, un- 
employed ; and at length are amazed to find, that the industry 
of the other half is not able to maintain the whole* (28) 


(28) Perhaps the censure in the text upon the poor laws is too severe 
and indiscriminate} as the statement of the police of the country in the 
time of Alfred is undoubtedly too highly coloured. Public opinion} which 
of late years set strongly against the whole system, has more recently suf* 
fered a considerable chailge ; and many of its ablest opponents seem dis- 
posed to think that something in the nature of our poor laws is at least 
a necessary evil, while others are willing to concede that well administered 
and slightly modified they may be made a substantial benefit. 1 forbear 
to enter on so difficult and important a subject in a note, as the policy 
ef a poor law system ; but it is undoubtedly to be regretted that the sys^ 
tern of settlement in England is more encumbered with subtle distinctions 
and conflicting decisions than any other head in the law. The best ac- 
counts of them may be found in Mr.No]an*8 Treatise on the Poor Lows^ 
and Bam*8 Justice, title Poor. 


c c 8 
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CHAPTER THE TENTH. 

OF THE PEOPLE, WHETHER ALIENS, 

DENIZENS, OR NATIVES. 

XJAVING, in the eight preceding chapters, treated of per- 
sons as they stand in the public relations of magistrates^ 
I now proceed to consider such persons as fall under the deno- 
mination of ik\!^p€ople. And herein all the inferior and subordi- 
nate magistrates, treated of in the last chapter, are included* 

The first and most obvious division of the people is into 
aliens and natural-born subjects. Natural-born subjects are 
such as are born within the dominions of the crown of Eng- 
land ; that is, within the ligeance, or, as it is generally called, 
the allegiance of the king : and aliens, such as are born oiit 
of it. Allegiance is the tie, or ligamen, which binds the sub- 
ject to the king, in return for that protection which the king 
affords the subject. The' thing itself, or substantial part of it, 
is founded in reason and the nature of government ; the name 
and the form are derived to us from our Gothic ancestors. 
Under the feodal system, every owner of lands held them in 
subjection to some superior or lord, from whom or whose 
ancestors the tenant or v&sal had recei^d them ; and there 
was a mutual trust or confidence subsisting between the lord 
and vasal, that the lord should protect the vasal in the enjoy- 
ment of the territory he had grmited him, and, on the other 
hand, that the vasal should he foithful to the lord, and defend 
him against all his enemies. This obligation on the part of 
the vasal was called his Jidditas or fealty ; and an oath of fealty 
was required, by the feodal law, to be tak^ by all tenants to 
their landlord, which is couched in almost the same terms as 
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OUT antient oath of aUeg^ce*; except that in the usnal om 
of fealty there was frequently a saving or exc^)tion of the 
fiuth due to a superior lord by name, under whcHU the land- 
lord himself was perhaps only a tenant or vasal* But when 
the acknowledgment was made to the absolute superior him- 
self, who was vasal to no man. It was no longer called the 
oath of fealty, but the oath of allegiance; and therein the 
tenant swore to bear faith to his sovereign lord, in opposition 
to all men, without any saving or exception ; contra omries 
homines Jidelitatem fecit^J* Land held by this exalted 
species of fealty was called feudum ligiuMj a liege fee; the 
vasals homines ligii^ or liege men; and the sovereign their 
dominus ligiusy or liege lord. And when sovereign princes 
did homage to each other for lands held under their respective 
sovereignties, a distinction was always made between simple 
homage, which was only an acknowledgment of tenure ^ ; and 
liege homage, which included the fealty before mentioned, 
and the services consequent - upon it. Thus when our Ed- 
ward III., in 1329, did homage to Philip VI. of France, for 
his ducal dominions on that continent, it was warmly disputed 
of what species the homage was to be, whether liege or simple 
homage^. But with us in England, it becoming a settled 
principle of tenure, that all lands in the kingdom are holden 
of the king as their sovereign and lord paramount, no oath 
but that of fealty could ever be taken to inferior lords, and 
the oath of allegiance was necessarily confined to>tlie person 
of the king alone. By an easy analogy the term of allegiance 
was soon brought to signify all other engagements which are 
due from subjects to their prince, as well as those duties 
which were simply and merely territorial. And the oath of £ S6( 
allegiance, as administered for upwards of six hundred years % 

’ contained a promise to be true and faithful to the king and 
his heirs, and truth and faith to bear of life and limb and 
terrene honour, and not to kimw or hear of any ill or 
damage intended him, without defending him therefrom/^ 

Upon which sir Matthew Hale ' makes this remark ; that it 
was short and plain, not entangled with long or intricate 

* 2 Feud, 5, 6, 7. * Mirror, c. 3. % S5. Fkte. 8. IS. 

^ S Feud. 99. Britton, c. 29. 7 Rep* Calvin*! case. S, 

7 B«p. Calvin’s case. 7. ' 1 Hal. P*C. 69. 

** S CeaeU 401. Mdd. X7n. Hist* laiU 
420. 
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claiii^jor and yet ig coe^f^Mbensire of ilia whole 

4ll^;&oai the golyect to Idg sovmigo* But% at die eerdititio^ 
^ terms of this oath being thought perhaps to &votir too 
lapc^ tibe noticHi* of non-restatanoe^ the prc^nt form was 
inlrodaced by the convention pariiamemi which is more 
fmd iadetermUiate than the former; the subject only 
ppomising that he will be faithful and bear /roe allegiance to 
^ Aie hing*.^ without rnentkmmg ^ hia heirs,” or specifying in 
dm least wherein that allegiance consists. The oath of su« 
premacy is principally calculated as a renunciation of the 
pope’s pretended authority : and the oath of abjuraticm, intro** 
duced^ in the reign of king William S very amply supplies 
the. loose and general texture of the oath of allegiance; it 
recognising the right of his m^esty, derived under the act of 
settlement; engaging to support him to the utmost of the 
juror’s power; promising to disclose all traitorous conspiracies 
against him; and expressly renouncing any claim of the de* 
scendants of the late pretender, in as clear and explicit terms 
as the English langu^e can furnish. This oath must be 
taken by all persons in any office, trust, or employment ; and 
may be tendered by two justices of the peace to any person 
whom th^ shaU suspect of disaffection (I ) And the oath of 
allegiance may be tendered ^ to all persons above the age of 
twelve years, whether natives, denizens, or aliens, either in 
the court-leet of the manor, or in the sheri/Ps toum, which is 
tbecourlrleet of the county. 

But, besides these express engagements, the law also holds 
that there is an implied, original, and virtual allegiance, 
owing from every subject to his sovereign, antecedently to 
[ 369 3 any expresa promise ; and although the subject never swore 
any faith or allegiance in form. For as the king, by the very 
descent of the crown, is fuKy invested with all the rjjgbti^ Md 
bound to all the duties of sovereignty, before his coronation ; 
so the subject is bound to his prince by an intrinsic all^^iance, 
before the superinduction of those outwaid bonds of oadi# 

* Stat. 13ikl4W.III.€.6. * ^ eliirt.131. iHaltP.CaC 

** Stat. lGeo.I'. stS. c.13. 6 Geo.ni. 

C»SSk 

. ' ^ — 

(1) See Vol. IV. p, 58.11,(0). By thesi G.5.c.3e« these claosw are vir- 
tually tbou^ not in terms r^ealed, in ftvour of Roman Catholics, 
the declaration., and taking the oath therein prescribed. 





vmsansi m 

liomage^ and fealty ; wllii^ were oafy instttoted te ranind the 
subject of this his pferioiitdttty,. mi ibr tihe betteir secerii^ 
it’s performauGe \ The fernml pn^sssion Aerefiire) or Mdi 
of sulgectioii, is notbkig mme than a ckcliirattcm in words of 
what was before implied in law. Whidb occasions Ht EdU 
ward Ckdce very justly to observe *, that “ all subjects arc 
equally bounden to their allegiance^ as if they had takm 
the oath ; because it is written by the finger of the law in 
their hearts^ and the taking of the corporal oath is but an 
^ outward declaration of the same/’ The sanction of an 
oath, it is true» in case of violation of duty, makes the guilt 
still more accuihulaied, by superadding peijury to treason : 
but it does not increase the civil obligation to loyalty ; it only 
strengthens the social tie by uniting it with that of religion, 

All£oiancb, both expressed and implied, is^ however dis« 
tinguished by the law into two sorts or species, the one 
natural, the other local ; the former being also perpetual, the 
latter tempor£u*y, Natural allegiance is such as is due from 
all men born within the king’s dominions immediately upon 
their birth For, immediately upon their birth, they are 
under the king’s protection : at a time too, when (during their 
infancy) they are incapable of protecting themselves. Natural 
allegiance is therefore a debt of gratitude ; which cannot be 
forfeited, cancelled, or altered by any change of time, place, 
or circumstance, nor by any thing but the united concurrence 
of the legislature An Englishman who removes to France, 
or to Chkia, owes the same allegiance to the king of Eugland 
there as at home, and twenty years hence as well as now. 
For it is a principle of universal law ®, that the natural-bom ^ 
subject of one prince cannot by any act of his own, no, not ^ 
by swearing allegiance to another, put off or discharge his 
natural allegiance to the former : for this natural allegiance 
was Intrinsic and primitive, and antecedent to the other ; and 
cannot be devest^ without die concurrent act of that prince 
to whom it was first due* (2) Indeed the natural-bom subject 

“ 1 Ha!. P.C. 61 . • 2 P.Wiiis.ta4. 

1 2 Inat 121. ** 1 Hid. P.C. 68. 

«* 7 Rep.7. 

(2) That it stay be deveeted die eomainraat act of the toveceigB sad 
the iutject baa lately been deUm^ed by die court of kii^i bench m thoi^ 
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of obe prince, to whom he owes allegiance, may be entan^eJ 
ll^enbjecting himself abs<dtUely to another: but it is hb o^ 
eidt l^t brings him into the^ straits and difficult!^, of owing 
service to two masters ; and it is unreasonable tha^ by such 
voluntary get of his own, he should be able at pleasure to 
unloose those bands by which he is connected to hb natural 
prince.* 

.4 c * » 

: Local allegbnce b such as is due from an alien, or stran* 
ger bom, for so long time as he continues within the king^s 
dominion and protection ^ i and it, ceases the instant such 
stranger transfers himself from this kingdom to another. 
Natural allegiance is therefore perpetual, and local temporary 
only : and that for this reason, evidently founded upon the 
nature of government ; that allegiance is a debt due from the 
subject, upon, an implied contract with the prince, that' so 
long as the one affords protection, so long the other will de- 
mean himself faithfully. As therefore the prince is always 
under a constant tie to protect his natural-bom subjects at 
all times and in all countries, for this reason their aUegiance 
due to him is equally universal and permanent. But, on the 
other hand, as the prince affords his protection to an alien 
only during his residence in this realm, the allegiance of an 
alien is confined (in point of time) to the duration of such his 
residence, and (in point of locality) to the dominions of the 
British empire. From which considerations sir Matthew 
Hale** deduces this consequence, that, though there be an 
usurper of the crown, yet it is treason for any subject, while 
•the usurper is in full possession of the sovereignly, to practise 

P 7 Rep. 6. **1 Hal. P.C.60. 


case of Doe denu Thomas v. Ackiam, 2 B.&C.779. in which it was bolden, 
that upon the recognition by his late majesty of the United States of Ame- 
rica to be free, sovereign, and independent states, in the treaty of Paris in 
178S, under the sanction of the British l^slature, 22 G.J. c.46., the na- 
tural-bom subjects of his majesty adhering to the United States ceased to 
be subjects of the crown of England, and became aliens and incapable of 
inheriting lands in England. That the natives of Great Britain are aliens 
-and incapable of inheriting lands in the United States of America, had been 
previously holden in the case of Bright* s'^Dessee v. Boekester, 7 Wheaton*s 
^Eleports of Cases in the supreme court of the United States, 555. 



ckia 


OF PE&SOK&: 




thing against bis croDj^n and di^ty : wherefi>re» although 
the true prince r^iuii the sovereignty^ yet sudt att^pts 
against the usurper (unless in defence ot aid of the rigmhil 
king) have been afterwards punished with deiUh; beca"!^ of 
the breach of that temporary allegiance which was due to 
him as king de facto. And upon this footing, after Ed- 
ward IV. recovered the crown, which had been long detained 
from his house by the line of Lancaster, treasons committed 
against Henry VI. were capitally punished ; though Henry 
had been declared an usurper by parliament (3) 


This oath of allegiance, or rather the allegiance itsell^ is 
held to be applicable not only to the political capacity of the 
king, or regal office, but to his natural person and blood- 
royal : and for the misapplication of their allegiance, viz. to 
the regal capacity or crown, exclusive of the pfprson of the 
king, were the Spencers banished in tlie reign of Edward II* ' 
And from hence arose that principle of personal attachment 
and affectionate loyalty which induced our forefathers (and 
if occasion required, would doubtless induce their sons) to 
hazard all that was dear to them, life, fortune; and family, in 
defence and support of their liege lord and sovereign. 


This allegiance then, both express and implied, is the duty 
of all the king’s subjects, under the distinctions here laid 
down, of local and temporary, or universal and perpetual. 
Their rights are also distinguishable by the same criterions of 
time and locality ; natural-born subjects having a great variety 

1 Hal. P.C. 67. 


(j5) See Foster’s Crown Law, discourse the fourth, p.396. The principle 
laid down as to temporary allegiance beiitg due to a king de facto appears 
to be correct ; but the instance put of punishment inflicted in the reign of 
Edward the Fourth for treason against Henry the Sixth is extremely , doubt- 
ful. Sir Ralph Grey is the person mentioned by Lord Hfde, but he was 
taken in actual rebellion agrinst Edward the Fourth some years after he 
had been in full possession of the erOwn, and his treason i^^nst Henry 
the Sixth appears to be mentioned only to account for his being degraded 
before he was beheaded, which distinction froni others suflbred at 
the same time, he obtrined pur cauee de son petjurp, et doMeness, que il 
atfoit faU ed rop Ren. 6 jades et auxi al rap Edward U que 

ore esU 
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of i%bl% which acquire by bei^ bom wkhin the Ipag^e 
l|pmoe» aiui can never fiHrfeit by any distance of place 
thnc^but only by their own misbehaviour : the explanatioa 
of> rights is the prindpal subject of the two first books 
q( these commentaries* The same is also in some degree the 
case of aliens; though their rights are Inuch more circum* 
scribed^ being acquired only by residence here» and lost 
whenever they remove. 1 shall however here endeavour to 
572 ] chaBc out some of the principal lines whereby they are dis- 
tinguished from natives^ descending to farther particulars 
when they come in course. 


An alian born may purchase lands or other estates : but 
veo^ for his own use : for the king is thereupon entitled to 
them *. If an alien could acquire a permanent property in 
lands, he must owe an allegiance, equally permanent with 
that property, to the king of England; which would pro- 
bably be inconsistent with that which he owes to his own 
natural liege lord : besides that thereby the nation might in 
time be sul^ to foreign influence, and feel many other in- 
eonventenoea. Wherefore by the civil law such contracts 
were also made void ^ ; but the prince had no such advantage 
of forfeiture thereby as with us in England. Among other 
reasons which might be given for our constitution, it seems 
to be intended by way of punishment for the alien’s presump- 
tion, in attemptii^ to acquire any landed property: for the 
jvadat ia not affected by it, he having resigned his right, and 
recmed m equivalent in exchange. Yet an alien may acquire 
a property in goods, money, and other personal estate, or may 
hire a house for bis habitation “ : for personal estate is of a 
transitory and moveable nature ; and, besides, this indulgence 
^ to strangers is imcessary for the advancement of trade. Aliens 
also may trade as freely as*other people ; only th^ are subject 
to certain higher duties at the custom-house (4) : mid tWe 
are also some obsolete statutes of Hemy VIII., prohibiting 
alieii artificers to work for themselves in this kingdom : but it 
ia generafiy held that tb^ weaewiitually repealed by statute 

“ rRep.l7. 

< Cod. e.11. 55. 


(4) These have been repealed, see ante, p.516. n. (15), 
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& Elias* c. 7« (5) Also ssi alien may imng an aetikm eoaf- 
eerning personal prc^ieity, and may make a md 
diqx>se of his personal estate : not as it b in France, 
the king at the death of an alien is entitled to all he is worth, 
by the droit ^mtbaine or Jus aHinatus^ unless he luM a 
peculbr exemption. (6) When I mention these rights an 
alien, I must ,be understood of alien friends only, or such 
whose countries are in peace with our’s : for alien ^emi^ 
have no rights, no privileges, unless by the king’s special 
favour during the time of war. 

t 

When I say that an alien is one who is bom out of die 
king’s dominions, or allegiance, this also must be under- 
stood with some restrictions. The common law indeed stood [373 
absolutely so, with only a very few exceptions : so that a 
particular act of parliament became necessary after the resto- 
ration y, “ for the naturalization of children of his miqesty’s 

English subjects, bom in foreign countries during the late 
^ troubles.” And this maxim of the law proceeded upon a 
general principle, , that every man owes natural allegiance 
where he is born, and cannot owe two such allegiances, or 
serve two masters, at once. Yet the children of the king’s 
embassadors born abroad were always held to be natural sub- 
jects * : for as the father, though in a foreign country, owes 
not ev%n a local allegiance to the prince to whom he is sent ; 
so, with regard to the son also, he was held (by a kind of 
postliminium) to be born under the king of England’s allegi- 
ance, represented by his father, the embassador. To encou- 
rage also foreign commerce, it was enacted by statute 
25 Edw.III. st.2. that all children born abroad, provided both 
their parents were at the time of the birth in allegiance to the 
king, and the mother had passed the seas by her husband’s con- 

' ^ Lutw. 34. ^ Stat 29 Car. 2. c. 6. 

^ A word derived from alibi natus, * 7 Rep. 18. 

Spekn. Gl. 24. 


(5) See VoLIL p.29J. ii.(6). 

(6) The constituent assembly in 1790 and 1791 entirely aboltshed the 
drmt daubame; but the Code Civil has restrained the operHion of these 
laws to the natives of those countries in which no such ng|ht exists agasnst 
F rcnchmen. Sec Code Civil, i.L tit.l . s. 1 1 . 
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'soat> s^ht inherit as if bom in En^and : .and aconrdii^Iy it 
Jaaty^een so aii^ged in behalf of merchants*. Butbyseverd 
' raOK modem statutes *’ these restrictions are still &rtbi» taken 
off: fto that all children, bom out of the king’s ligeanc^ 
whose faihen (or grandfathers by the father’s side) were 
natural^bom subjects, are now deemed to be natural«bom 
subjects themselves, to all intents and purposes ; unless their 
said ancestors were attainted, or banished beyond sea, for 
high treason ; or were at the birth of such children in the 
service of a prince at enmity with Great Britain. (7) Yet the 
grandchildren of such ancestors shall not be privileged in re- 
spect of the alien’s duty, etcept they be protestants, and 
actually reside within the realm ; nor shall be enabled to claim 
any estate or interest, unless the claim be made within five 
years ailer the same shall accrue. 

» 

The children of aliens, born here in England, are, gene- 
rally speaking, natural-bom subjects and entitled to all the 
privileges of such. In which the constitution of France 
differs from ours ; for there, by their albinatusy if a child 
be bom of foreign parents, it is an alien (8) 


A DENIZEN is an alien born, but who has obtained ex 
donatiane regis letters patent to make him an English subject : 
a high and incommunicable branch of the royal prerogative \ 
A denizen is in a kind of middle state, between an alien and 
natural-bom subject, and partakes of both of them. He 
may take lands by purchase or devise, which an alien may not ; 
but cannot take by inheritance * : for his parent, through whom 
he must claim, being an alien, had no inheritable blood, and 

r 

* Cro. Cor* SOI. Mar. 91. Jenk. ^ Jenk. Cent. 3. cites ireature fran~ 
Cent * cot5. 312* 

^ 7 Ann. c. 5. 4 Geo. II. c. 21. and 7 Rep. Calrin's case. 25. 

13 Geo. 3. c. 21. * Co. Litt 8. a. 


(7) But the children of a British mother married to a foreigner are aliens 
if bom abfoad. 47. R. 500. Duromc v. Jtmet. 

(8) But now a child bora in France of foreign parents, may, within a 
year after attaining 2l years, claim the character of a Frenchman, de** 
daring, if not then resident in France, his intention to fix there, and ac>* 
tuilly^ng there within a year from such declaration. Code Ovil, l.i. 

tit.l. S.9. 
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Ilier^areiMmldxxmyeynoqptothescm* And^uponaUkedefect 
dt horaditary blood, the issue of a denis^ bom if^€ 
denization, cannot inherit to him ; but his issue bom 
may K A denizen is not excused * from paying the aiWs 
duty, and some other mercantile burtliens. And no denizen 
can be of the privy council, or either house of parliament^ or 
have any office of trust, civil or military, or be capable of 
any grant of lands, &c. from the crown **. 


Naturalization cannot be performed, but by act of 
parliament: for by this an alien is put inexactly die same 
state as if he had been born in the king's ligeance ; except 
only that he is incapable, as well as a denizen, of being a 
member of the privy council or parliament, holding offices, 
grants, K No bill for naturalization can be received in 
either house of parliament, without such disabling clause in 
it^: nor without a clause disabling the person from obtaining 
any immunity in trade thereby, in any foreign country ; un- 
less he shall have resided in Britain for seven years next after 
the commencement of the session in which he is naturalized K 
Neither can any person be naturalized or restored in blood, 
unless he hath received the sacrament of the Lord’s supper 
within one month before the bringing in* of the bill ; and 
unless he also takes the oaths of allegiance and supremacy in 
the presence of the parliament ^ But tliese provisions have 
been usually dispensed with by special acts of parliament, 
previous to bills of naturalization of any foreign princes or 
princesses 


These are the principal distinctions between aliens, deni- [ S75 
zens, and natives: distinctions, which it hath been frequently 
endeavoured since the commenceni^nt of this century to lay 
almost totally aside, by one general naturalization act for all 
foreign protestants. An attempt which was once carried 
into execution by the statute 7 Ann. c. 5. ; but this, after three 
years’ experience of it, was repealed by the statute ID Ann. 


^ Co. Litt. 8. Vaugh. 285. 
« Slat 22 Hen. VIII. c. 8. 
* Stat 12W.III. C.2. 

^ im. 

Stat I Geo. I. 8t.2. c.4. 


^ Stat. HGeo.III. c.84. 

‘ Stat 7 Jac^ I. c. 2. 

*“ Stat 4 Ann. c.1. 7 Geo. II. c*3. 
9 Geo. II. c. 24. 4 G^.lII. c« 4. 
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Cm §4 mxcept me dense, whidi waa^ just now mendoned, for 
niillpitirtng die children of English parent bora dbroad. 
iiomver, eve r y foreign seaman, who in tiine of ww serves 
two^years on board an Engiisfa ship by virtue of the king’s 
proclamation, is ipso Jueto naturalized, under the like restric- 
tions as in statute liS W. III. c.2.^; and all foreign pro- 
testants and Jews, upon their residmg seven years in any 
of the American colonies, without being absent above two 
months at a time, and all foreign protestants serving two 
years in a military capacity there, or being three years em- 
ployed in the ahale fishery, without afterward absenting 
themselves from the king’s dominions for more than one 
year, and none of them falling within the incapacities de- 
clared by statute 4 0eo. II. c. 21. shall be (upon taking the 
oaths of allegiance and abjuration, or, in some cases, an 
affirmation to tlte same efiect) naturalized to all intents and 
purposes, as if they had been born in this kingdom ; except 
as to sitting in parliament or in the privy council, and bolding 
offices or grants of lands, &c. from the crown, within the 
kingdoms of Great Britain or Ireland They therefore are 
admissible to all other privileges which protestants or Jews 
born in this kingdom are entitled to. What those privileges 
are, with i*espect to Jews ** in particular, was the subject of 
very high debates about the time of the famous Jew-bill ; 
which raabled all Jews to prefer bills of naturalization in 
parliament, without receiving the sacrament, as ordmned by 
statute 7 Jac. 1. It is not my intention to revive this contro- 
versy again ; for the act lived only a few months, and was 
then repealed : therefore peace be now to it’s manes. 

" Stat. IS Geo. 11. o. 3. Jews till their banisliment in 8 £dw.l. 

* dtat. IS Geo. IX. c.7. 20 Geo. II. may be found in Prynne'sd^wrrer, and 
c« 44. 22 Geo. II. c. 45. 2 Geo«III. in Mcdtoy ihjure mtirUimo. b.3.o.a. (V) 
c. 954 IS Geo. IH. c. 25. ^ Slat. 26 Geo. XL c* 26. 

^ A pretty accurate account of the '' Stat. 27 Geo. II. c.1. 


a 

(a) See a learned note on the eame sul^ect in Mr. TumerV History of 
England, at the end of the reign of Edward I. 


^ li; 


4 


w 




CHAPTER THE ELEVENTH. 

OP THE CLERGY. 


'J'HE people, whether aliens, denizens, or natund-born 
subjects, are divisible into two kinds; the clergjr and 
laity i the clergy, comprehending all persons in holy orders, 
and in ecclesiastical offices, will be the subject of the follow^ 
in^ chapten 

This venerable body of men, being separate and set apart 
tnm the r^t of the people,* in order to attend the more closely 
to the service of Almighty God, have thereupon laim privi* 

1^8 allowed them by our municipal laws : and had formerly 
much greater, which were abridged at the time of the re- 
formation, on account of the ill use which the popish cleigy 
had endeavoured to 'make of them. For, the laws having 
exempted them from almost every personal duty, they at- 
tempted a total exemption from every secular tie. But it is 
observed by sir Edward Coke *, that, as the overflowing of 
waters doth many times make the river to lose its proper 
channel, so in times past ecclesiastical persons, seeking to 
extend their liberies beyond their true bounds, either lost 
or enjoyed not those, which of right belonged to thenn The 
personal mcemptkms do indeed fin^the most part continue. 

A clergyman cannot be compelled to serve on a juiy, nor to 
appear at a court-leet or view of frank-pledge ; which al- 
most every other person is obliged to do ^ : but if a 
summoned on a juiy, and before the trial takesorders, he shatL 
ndwithstanding appear and be sworn ^ Neither can he be 
chosen to any temporal office ; as bailiffi reeve,, eonstabler [ 577 

VOL.I. 
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like, m legardof liie owii^ coiitimial ft^eotfence on 
tim sacred fun^ion During hb attendfance on di^rine 
irioe he b privil^^ from arrests in civil suits *• In cases 
also^ felony, a clerk in orders shall have the benefit of hb 
clmgy, without being branded in the band ; and wmy likewise 
have it more than once: in both which partioilars he is 
dbtingiibhed from a la 3 rman/, (1) But as they have their privi- 
leges, so also they have their disabilities, on account of their 
qpirituai avocatk>ns. Clerg 3 rmen, we have seen are inca- 
pable of sitting in the house ' of commons ; and by statute 
21 Hen. VIIL c. IS. are not (in general) allowed to take 
any lands or tenements to farm, upon pain of lOL per 
month, and total avoidance of the lease; nor upon like 
l^in to keep any tanhouse or brewfaouse ; nor shall engage 
in any manner of trade, nor sell any merchandize, under 
finrleiture of the treble value. (S) Which prohibition is con- 
sonant to the canon law. • 

In the frame and constitution of ecclesiastical polity there 
are divers ranks and degrees which I shall consider in their 
respective order, merely as they are taken notice of by the 
secular laws of England ; without intermeddling with the 
^nons and constitutions by which the clergy have bound 
themselves. And under each division 1 shall consider, 
1. Ihe mediod of their appointment; 2. Their rights and 

^ Finch. L.88. ^ 2 Inst. 637. Stat. 4 Hen: Vtl. 

• atat. 50 £d. III. c,5. 1 Ric.II. " c.l3. 9c 1 Edw.VI. c.12. 

C.1S. « page 175. (2) 


'(1) SeeVol.IV.p.375. n.(7). 

^ (2) See note (a4), 

* (5) The 21 H.8. C.13. so far as regards the occupation of farms by cler* 
gymsOj^d their buying and selling, was repealed by the 57 G. 3. c.99.; 
which by S.2. cestnuns all benehced or dignified clergymen, and all curates 
or lecturers from taking to farm more than eighty acres without the writ- 
tdl consent of the bishop specifying the number of years, not exceeding 
seven, for which it is granted. Ihe penalty for renting more than m^ty 
acres without wich permission is 40«. annually for every'acre exceeding 
that number. By s.5. the same persons .are prohilnted from canying on 
any trade, or buying and selling for lucre, upon pain of forfeiting the v^ue 
of the goods so.bou^ or gold; and the contracts entered into by them 
ia my inch wade or deeling ere made otterfy void. 
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. 1* Ak Mtjiobishop or^bishop is de^ed bf the-ebifter of 

* kb cfttfaedral church, by virtue of a licence ii^om die t row h. 
Electum was, in very early times, the usual modeof deim- 

' tkm to die qpiscopol chair throughout all Christendom f * ami 
thb was promiscuously performed "by the laity as well as the 
dergy*^: till at length it beccmiing tumultuous the eihpe* 

' rdrs and other sovereigns of the respective ktn^oms of Eu- [ S 
^ rope took the appointment in some degree into thehr own 
hands ; by reserving to themselves the right of cottfirmtng 
’ these elections, and of granting investiture of the temporsl* 

* ties, which now began almost universally to be annexed to 
^ thb spiritual dignity ; without which confirmation and in- 

* vestiture, the elected bishop could neither be consecrated nor 
receive any secular profits. ' Thb right was acknowledged in 

* the emperor Charlemagne, A. D. 778, by pope Hadrian I., 

■ and the council of Lateran and universaUy exercised by 

Other Christian princes : but the policy of the court of Rome 
at the same time began by degrees to exclude the laity from 
^ any share in these elections, and to confiYie them wholly to 
' the clergy, which at length was completely efibcted ; the mere 
' form of election appearing to the people to bo a thing of little 
' consequence, while the crown was in possession of an abso- 
lute negative, which was almost equivalent to a direct right 
of nomination. Hence the right of appointing to bbhop^ 

' ricks is said to have been in tlie crown of England ^ (as 
well as other kingdoms in Europe) even in the Saxon times; 
because the rights of confirmation and investiture were in 
effect (though not in form) a right of complete donation 
But when, by length of time the custom of making Sec- 
tions by the clergy only was fSlly establbhed, the popes 

* began to except to the usual method of granting these inves- 

^ per derum €tpopu/um* Pa}m, 25. ** cawmicat eed omnee 

2 BoM. Eep. 102, Utlat. Parl«, A* D. epiecoporum quam abbatum^^per an- 

1095. ' ** nuluttk et haevhtm < cui4a, pro 

* jOeeretA* did. 63* c. 22.. " tua complacentia JMenes 

^ Fmlm. 28. dericoe d monaekoi fidt dodobf mi dec* 

‘ ** NuRa decdo prodatorwn (sunt turn a regc poshMtmt, ' Jon. 

Ingullpili) eroi mm Ubera d * Ant^. | 
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4(pmi» mhkh W6S per 4um»dm ei iaeiAmh the ^fmee 
4rilimhig to die pralate a rhi^ aiici pMfemd stiff o^r croirissr: 
|ireteiuiing that this was an enmiachmeiit on ^ churches 
. aatbofitjrf and an attmpt by these symbob to ocmfer a qpi* 
ritual jiuisdictioii : and pope Gregory VIL towards the dose 
of the deventh oenturyt publbhed a bidl of eaccommuni^ 
tion against all princes who should dai^ to confer investi^ 
tiires» and all prelates who should venture to receive them". 
Thb wu abold step towards effecting the pbn then adopted 
[ ^79 ] hy Ae Roman see, of rendering die deigy entirely independ- 
ent of the civil author!^ : and long and eager were the ^con- 
tests occasioned by this papal daim. But at length, when 
llie emperor Henry V. igreed to remove all suspicion of en- 
eroachment on the spiritual character, by conferring investi- 
tures for the future per sceptrwn and not per anmdum et 
Itm i and when the kin^ of England and France consented 
also to alter the ferm in their kingdoms, and receive only 
homage from the bbbops for their temporalties, instead of in- 
vesting them by the ring and crosier ; the court of Rome found 
it prudent to suspend for a while it’s other pretensions (4) 

This concession was obtained from king Henry the first in 
England, by means of that obstinate and arrogant prelate, 
arch-bishop Ansdm ^ : but king John (about a centuiy after- 
wards), in order to obtain the protection of the pope against 
hb discontented barons, was also prevailed upon to give up 
by a charter, to all the monasteries and cathedrals in the 
kingdom, the free right of electing their prebtes, whether 
dibots or bbh<q>s : reserving only to the crown the custody 
of the temporalties during the vacancy ; the form of granting 
a licmice to elect (which b the original of our conge d^edire), 
on refusal whereof the electors might proceed without it; 
and the right of approbation afiierwards, which was not 
to be denied without a reasonable and lawful cause ^ Thb 
grant was expressly recognized and confirmed in king 

* ^7* c. 12,13. " M, Park, A,J). il07« 

* M4mL Un* HiU. »▼. SSS. xiiz. ' M. Parif, A, 1S14. 1 EjntL 

MS* Pa0d.l98» 


(4) 8eeVd.lV, 





^iiikatk*» €kanl^\ ^pd w» igaifi mtthWfliiiiiil ^ tH^ma 

srfkhr. IIL St 6. $ S 4 

BtTT by statute S5 Hen. VIII. c: 120. the aitdent idght ef 
nomination was, in effect, restored to the crown : H biiag 
enacted that, at every future avoidance of a btshopridt, the 
king may send the dean and chapter bis usual licence to pro^ 
ceed to election ; which is always to be accompanied with a 
letter missive fix>m the king, containing the name of the peiv 
son whom he would have them elect : and, if the deaoi and 
chapter delay their election above twelve da}^ the nomin«- 
adon shall devolye to the king, who may by le^rs patait ejj^ [ S 
point such person as he pleases. This election or noml^ 
ation, if it be of a bishop, must be signified by die king’s 
lettei^ patent to the arch-bisbop of the province : if it be of 
an arch-bisbop, to the other arch-bishop and two bishops, or 
to four bishops ; requiring them to confirm, invest, and eon« 
secrate the person so elected : which they are bound to per- 
form immediately, without any application to the see of 
Rome. After which the bishop elect shall sue to the king 
for his temporalties, shall make oath to the king and none 
other, and shall take restitution of his secular possessions out 
of the king’s hands only. And if such dean and diopter 
do not elect in the manner by this act appointed, or if such 
arch-bishop or bishop do refuse to confirm, invest, and Con- 
secrate such bishop elect, they shall incur all the penalties of 
praemunire. (5) 

* 

An arch-bbhop is the chief of the clergy in a whole pro- 
vince ; and has the inspection of the bisbt^s cf that pro- 
vince, as well as of the inferior clergy, and may deprive 
them on notorious cause'. The arch-bishop has idso his 

own diocese, wherein he exercises episcopal jurisdiction ; as 

« 

^ edk. aMm.1759. ' Lord Biqm.Sdl. 


(5) This statute, whidi was rqiealed bj Edward ftistb, but. |f held 
to have been constructively revived, and to be still in force, skies aot apply 
to the five bisbitqpriclu cieated by H.8. subsequently to its papiiiw? these 
aie Bristol, C^oucestor, Cbestfr, Peterborou^ asid Oafor^ wbidi have 
ahr^ been pare donarives in fiimi as wdl as mbstaaee. 
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bc^^lipoii neee^ of the kiog^# writ, cilb tlie.vbirfK^ 
cteiigr ^ his province tp meet in convocation t bnt widioi:^ 
king's writ he c^not* assemble tkiem *• . To him all 4ip*^ 
peab iure;iiiade from inferior jurisctMions within.his prorince^. 
andf p$ an appeal, lies from ^e bbhqps in person tOtliim in^ 
person,; sp it idso lies from the^consist^ courts eadi dio-’ 
cfaee tp ^ , aidiippiscopal. court During the vacancy of any 
see in his province, he b guardian of the spiritualties there*^ 
0^ as ^tbe king is of the temporalties; and he executes idl. 
eodestastical jurisdiction therrin. If an Urdiiq^isoopdl see. 
be vacant the dean and chapter ore the spiritual guardians, 
ever since the office of prior of Canterbury was abolbbed at 
the .reformation t The arch-bbhop is intitled to present 
lapse to all . the ecclesiastical livings in the disposal of his 
C 881 ] diocesan bbhops, if not filled within six months. And the 
arcfa<-bbhop has. a customary prerogative, wfapn a bishop is 
consecmted by him, to name a clerk or chaplain of hb own 
to be provided for by such sufiragan bbhc^ ; in lieu of which^ 
it b now usual for the bbhop to make over by deed to the 
ardi-bidbop, hb executors and assigns, the next presentation 
of such dignity or benefice in the bbhop’s disposal within 
that see, as the arch-bishop himself shall choose; which 
b therefore called hb option ; which options are only bind- 
ing on the bishop himself who grants them, and not on his 
successors. The prerogative itself seems to be derived from 
the legatiue power formerly annexed by the popes to the 
m^ropolitan of Canterbury \ And we may add, that the 
papsl claim itself (like most others of that encroaching see) 
was probably set up in imitation of the imperial prerogative 
called or primariae p eces ; whereby the emperor ex- 

ercises, and hath immemorially exercised % a right of naming 
to the first prebend that b^omes vacant after hb accession 
in every church of the empire A right that was abo exer- 
cised by the crown of England in the reign of Edward 1. *; 

* 4 Inst seS) SS$, * ReXi mluiem* ScrUatii ep it eopo 

^ % BiiU* Abr. ass. JTotL ^Modjr* Roberto de leord penno^ 

• ^ Cowtl't interp. tit., option* nem suamf putm ad preceo regit prae* 

* Sherlock of optiom, 1. dktoRehertoeonceieUfdecaeterooeMdi 

* G o lideit. conk. Imper* tom* S. et de promma eeeiema/mcatwta dg 'col» 

pam kOionejtraedkti epMOfii, pum 

y Dttftemej V. 80S. Mod. Univ. Jbertut a e oeptit9 er it$ retpkku, Rfiv* 

Hiit»dx.S^ 11 Edw.I. sFryn.iass/ 
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wm.miB&lkmed in a^^mer chapter** It is i&ewiae thaprip^’ 
vileige^ by custom^,^ the arcfa*-l»shop,pf Cratcsrburyy to^evown 
thevkings, and, quests of this kingdom*. And be Imik, also 
by the statute 25 Hen. VllL c. 21* the^ power of granting 
diq)eimtions in any case not contrary to the holy scrqKures 
mid the law. of God» where the pope used formerly ^to giant 
them; which is the foundation, of his granting special. lic^>oea 
to^marry at any place or time» to ,hold two Uvings^ and the"' 
like: and cm this also is founded die right he exeras^ of 
conferring degrees, in prejudice of the two universities,^ 


The power and authority of a bishop, besides, the admk [ 
nitration of ceitain holy ordinances peculiar to that sacred 
order, consist principally in inspecting the mann^ of the 
people and clergy, and punishing them in order to reform* 
atibn, by ecclesiastical censures. To this purpose he has se^ 
vend courts under him, and may visit at pleasure every part 
of his dicmese. His chancellor is appointed to hold his 
courts for him, and to assist him in matters of ecclesiastical 
law; who, as well as all other ecclesiastical officers, if lay or. 
married, must be a doctor of the civil law, so created in some 
university It is also the business of the bishop to institute, 
and to direct induction to all ecclesiastical livii^ in his 

diocese. 

■ 

• * 

Abch-bi8Hovricks and bishopricks may become void by 
death, deprivation for any very gross and notorious crime, 
and also by resignation. All resignations must be made to 
some supericu* Therefore a bishop must resign to bis me* 
trc^olitan ; but the arch-bishop can resign to none but the 
king himself. 

• 

II. A DEAN and chapter are the council of tim bishc^ to 
assist him with their advice in affairs of religion, and also in 
the temporal concerns of hb see *• When the rest ofj the 
clergy were settled in the several parishes of each dioeese (a5 

* di. 8, p. SS4. ^ Statv 37 Hsn.VlID e.l7i 

* fke the Wibdp of Cheeter'e ceee. * Gfte.eod.S69. 

Oxoii.1781.' / ‘ • 3 Rep.' 7S. ‘ Ctv 




ed^jbfiiuni of ilKvkie senrke iii die bidiop’s own OdlMbilf 
mi the chief of them, whopesided o¥ 0P the reit, obmaied 
ibt name ctdecanus or dean, being prdbably al tot appokned 
to aiiperinteiid ^ canons or prebendaries. 

Axx ootienl deans are- elected by the chiq^er^ by emge 
fedm ton die hiiigf and letters missive of recommendatoi, 
m the sanm numner as bishops; bot in those chapters that 
were'tonded fay Henry Vlll. out of the ^ils of the dissolved 
snonastertesy the deaneiy is donative, and the instaUatian 
C 383 ] merely by the king’s letters patent*. (6) Thediapter, con- 
sisting of canons or prebendaries, are sometimes appointed by 
the kin^ sometimes by the bisbc^ and sometimes dec^ by 
each other. 


Th£ dean and duster are^ as was before observed, the 
nominal electors of a biriiop. The bishop is tbdir ordinary 
and imnwtote suprior; and has^ generally speaking, the 
pwer of visking them, and correcting their excesses and 
enormities. Hiey had also a check m the hbhc^ at common 
law : for tiU the statute 32 Hen. VIII. c.28. bis grant or lease 
would not have bound his successors unless confirmed the 
dean and chapter K 

« 

Deaneries and prebends may become void, like a bishop- 
ridk, by death, by deprivi^km, or by resignation to either 

the kiiig or the bishop K Also 1 may here mention once for 

\ 

'fag«US«U4. ** Co. lift. 103. 

*«GRii.cQ^ia7. ed.1713. ^ Plowd. 

(6) Tbere are new deaneries to old bbhopricks, as well as to new; dit 
former are those of Canterbury, Norwich, Winchester, Durham, Ely, Ro- 
chester, Worcester, and Carlisle ; the latter those of Peterborough, Chester, 
Glouee^, Bristol, and Oxford. Gibson observes of these, that institution 
by the biahop Is a necessaiy step in their creation, prevtous to dieir instal- 
lation. Besides aomiaid decdon, and pure donatioa, Mr.Hatgrave, in lua 
kamad note on die suldeet, Co.Iitt.SS. a.n.l. observes that there is an- 
other mode hf whieh some deaneries are acquired, that is asnpeiiiages 
to anodief office ; thus the lushop of London is as iuch data of Caater- 
bniy, or dean of Ike bis h ops (so called probably, because to him the ireh- 
bbliop'difdcti dm mandate for summoning the bishops to theconvoeatiGO); 
md the hidiop of St David’s babo dean of foat'^toese. 







■3iilPP 


•Hk dist tf « daMi» <r«tlwr ^hl lii rtJ'| i Mf ai ^ 

mide a bMiop» aU tlie fwdfenncots «t wliidi ke wai-lMfbM 
ponessed an void : and the kkig Biiqr Umoi in.i%bt 

of his pvaragadve royal. tkcy am not mid by tlia alao* 
tioEr, but only by the oonsecradm^. 

* » 
a 

IlL Ah ardi-deaocm hath an ecclesiastical juriidiciiokii 
immediately subordinate to the bishop, throogboat the whete 
o( his diocese, or in some particukr part of it. (7) He is 
usually iq^pcanted by the bishop himself; and hath a hhid of 
q>isoof}al authority originally derived from the bishop, but 
now independent and distinct from his \ He therefore visits 
the clergy; and has his separate court for punishment of 
offenders by spiritual censures, and for hearing all other causes 
of ecdodastical cognizance. 


IV. The rural deans are very antient officers of the 
church \ but almost grown out of use ; though their deaih* 
cries still subsist as an ecclesiastical division of the diocese, Of 
arch-deaoOniy. They seem to have been depiKkss of the 
bishop, plant^ all round his diocese, the better to inqpeet the 
.conduct of the parochial clergy, to inquire into and repiwt [ 
dilapidations, and to examine the candidates for confirmation, 
and armed, in minuter matters, with an inferior degree of 
judicial and coercive authority 


V. The next, and indeed the most numerous, order of 
men, in the system of ecclesiastical |)olity, are the parsons 
and vicars of churches : in treating of whom I shall first mark 
out the distinction between them ; shall next observe the 

^ Bro. Abr. t, presentation. 3. 61. ^ 1 Bum. eccl. law. 68» 69. 

Cm. £lii. 54S. 790 S RolL Abr.SSS. * Kennet. par. andq. 639* 

4Mod. S04. Salk. 1S7. "'^Oiba. cod. 979. 1550. 


(7) The author here sBudet shortly to a kind of arebdeaconi, of wldA 
1 believe no inttaace now remaiaa in our ditirch { oficera who ware wal 
ddegafeed to the charge of any dktiiiet poitloiis of the dgiceie, but w hea e 
au^c^y in aubordination to that of the Inshop, and in the natyra of Ida 
vicar, pervaded the whole diocese equally. It seems doubtfel whether 
this and die preieat kind of archdeacons were ever eilftiiig tegelher, or 
whatherthopresent ardideaoonshaveg^ownootoftlieferiw. Tbiahul 
opinion seems the more probable. 



iMMUlil^rby onei oM3r>*beeoBM 4jfUw«»or Ticw4!>d^ 

^WH ftrifflj tMuhv upm tinor i^hti md d^Mir aiid -riudl, 
kMly, iAc»lMnir.oiie,mBy ce«e>tobeaAer. 

A TAiiS 0 »if perscmaecdesiaet, is one.^iat bath foil posseanoii 
of all the rights of a parochial church. He is called person^ 
jper$(mafhes^9t by his person the church, whidi k an mvktble 
bpi^k i?epremited: md be. is in himsdf a body corporate, 
m order to protect.and defend the rights of the church (which 
Ibe ' personates) a perpetual succession He k somefones 
celM the rector or governor of' the church : but the iq>l>el- 
lalkm of parson (however it may be depreciated by familiar, 
downkh, and indiscriminate use), is the most l^al, most 
benefidal, and most honourable title that a parish priest can 
enjoy i because such a one (as sir Edward Coke observes), 
and he only, is said vicem sen personam ecclesiae gerere, A 
parson has, during hk life, the frediold in himself of the 
parsonage house, the glebe, the tithes, and other dues. But 
these are sometimes appropriated; that is to say, the benefice 
k p^petually annexed to some spiritual corporation, either 
sole or aggregate, being the patron of the living ; which the 
law esteems equally capable of providing for the service of the 
church, as any single private clergyman. This contrivance 
seems to have sprung fiom the policy of the monastic orders, 
who have never been deficient in subtile inventions for the 
increase of their own power and emoluments. At the first 
establkhment of parochial clergy, the tithes of the parish 
» were dktributed in a fourfold division ; one for the use of the 
bkhtp, another for maintaining the fabric of the church, a 
[ 385 ] fourth to provide for the incum* 

bent When the sees of the bkhops became otherwise amply 
endowed, they were prohibited from demanding their usual 
share of these tithes, and the division was into three parts 
only. And hence it was inferred by the monasteries, that a 
sinall part was sufficient for the officiating priest ; and that 
the remrindar might well be applied to the use of their own 
firatemities (the endowment of which was construed t6 be a 
work' of the most exalted piety), subject to the burthen' of 
repairing the church, and providing for its cpnstant supply. 

“ CotUu.^. 
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And. tiberrfm:tliejr bijggi^ wd 

«d iom^traei^emi for mc^, jJl . 

neaei^. and tboa. appxtq^riiifeed the.betiafioetlo 1^ 
own coiporatiOD. Bu1$ in oirder to. oomplale aadi 
priation eflfe^uaUy, the kii^s Ucence, and oamnl of 
bishop^ must first be obtained : because both the king ai^ the 
bishop may sometime or pther have an .interest) by lapses in^ 
the preseiUathm to the benefice ; which can never Imp|^ if it 
bejqpprcqpriated tothe useof a corpcMration, which never dies t 
and also , because the law r^K>8es a ccmfidenoe in thec ^9 that 
they will not consent to any thing that shall be to tiie prs^ndioe ; 

the diurch. The consent of the patron also is necessarily, 
implied : because (as was before d>served) the iqppropriation; 
can be originally made to nonCf bat to such spiritual corpor- 
ation, as is also the> patron of the church; the whole being 
indeed nothing else but an allowance for the patitms to retain 
the tithes and glebe in their own hands, without presenting 
any clerk, they themselves undertaking to provide for the service, 
of the church ^ When the appropriation is thus made, the . 
appropriators and their successors are perpetual parsons of the 
church ; and must sue and be sued, in all matters concerning 
the rights of the church, by the name of parsons 


This appropriation may be severed, and the church be- 
come disappropriate, two ways: as first,' if the patron or 
appropriator presents a clerk, who is instituted and inducted 
to the parsonage : for the incumbent so instituted and inducted 
is to dl intents and purposes complete parson t and the appro- 
priation, being once severed, can never be re-united agmn, 
unless by a repetition of the same solemnities \ And, * when [ 88i 
the clerk so presented is distinct from the vicar, the rectory 
thus vested in him becomes what is called a nnecute^ b^ 
cause he hath no cure of /souls, having . a vicar under him 
to whom that cure is committed Also, if the corporation 
which has the af^rc^riation is dis^lved, the parsonage* be^ 
comes disappropriate^ at common law ; because the pcopa* 
tttity of person is gone, which is necessaiy to suppmt lii. 
appropriation* ^ 

^ Plowd. 496-500» Shitettrvt mii^ abo uwtfd by 

M1^S07« c^SMiuis* SEimi«Md*kw.347« 

^ Co. Utt. 46. ' 






^llifi^ be tiiid^ at Ab aa2 Afbs moe^ ff^ 

^ ef the j^^jfrtfb p riatidtis at pntsimt exiitiiig originally made : 
bdi^ amtexi^ to biilioprick^ prebends, religkms houses, nsy 
even to honneries and certi^ military orders, all of whudi 
were spiritoal corporations* At die dissolution of monastmes 
statutes £7 Hen^VIlL c*5^8« and 81 Hen* Till. c. 18*, the 
of the several parsonages, which bdonged to 
ib^ respective religious houses (amounting to more than 
dne'Aird of all the parishes in England*), would have been 
1^ the rules of the common law disappropriated, had not a 
clause in those statutes intervened, to give them to the king 
•in as ample a maimer as the abbots, &c. formerly held the 
same, at the time of theirldissolution. This, though perhaps 
scarcely defensible, was not without example ; for the same 
was done in former reigns, when the alien priories (that is, 
such as were filled by foreigners Only) were^ dissolved and 
given to the crown K And from these two roots have sprung 
an the lay appropriations of secular parsonages which we now 
see in the kingdom ; they having been afterwards granted dot 
from time to time by the crown ^* 


The^e Impropriating corporations, or religious houses, 
were wont to depute one of their own body to perform dirine 
service, and administer the sacraments, in those parishes of 
which the society was thus the parson. This officiating minis* 

* edd. iwrWw «f tith. c. 9* Spelm. wmy9f ibmwt are new odled inopropii. 
Apok^. S5. ationty as being improperfy in tbe hands 

‘ 5t Inst. 58^. of laymen. (9) 

1^ H. fipelman (of tithes, c. 99.) 


(a) The truth of this podtioiv has beeu questioiied, and ^e doubt is not 
VkM^ to be solved by any judicial decinon. But I am not aware of any 
pftiicq>le which should prevent an appropriation from being now legally 
made, si!{q>oring die qnritual coiporarion already seised of the advowson 
ofthe diurrii, or enabled to take it by grant. The power of the king and 
the bishop remain nn^mintdied. 

(9) In a note upon die term " iaqiropriate^ to be found in 1 Haggard's 
R^.ISS. Haie cfForUamd v. Bingham^ several instaaces are given of its 
being used syaonyinoiiBly with ** appropriate," not only rinee, but before 
the ^McdutlOT of the rel^^ous houses. The disducdon therefore is merely 
of continoci and oomparadvely modem usage* 



cai-iA. ' m 
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was in nialiij no ipom tlian m dfpMlb ar iriee« 

garent the epprpfiili^ end ^ 

tM«r. Wa Hqmd wet at the diinmtiea triT tht i|ipixi|w«i^^ 
who was however bomid of OGuasnioii ri^ to. dad aoiaitlind^ 
gpd itti de ten^paraUbus^ epiaccpo ie ^phituiUibu 9 ^ ddmtft 
dete But this was done in so scandalous a iiiasaier« md Ao 
parishes suffered so much by the n^lect of the iqppropfkAjCUf% 
that the l^slature was for^ to inteqpose : and aecordii^y 
itiaenacted by statute 15 Ric.lL c«6.> tl^ in fdla{qpiopriatioiSi 
of churches, Ae diocesan bishc^ shall ordain (inprppprtion to 
the valtje of the church) a competent sum to be distrttHited 
among the poor parishioners annually : and that the tdcarage 
shall be sufficient^ endowed. It seems the parishes ^ere fro* 
quently* sufferers, not only by die want of divine servicef but 
also by withholding those alms for which, among oth^ pur* 
poses, the payment of tithes was originally imposed : and there- 
fore in this act a pension is directed to be distributed among 
the poor parochimis, as well asa sufficient stipend to the vicar* 
But he, being liable to be removed at the pleasure of the 
appropriator, was not likely to insist too rigidly on the legal 
sufficiency of the stipend : and therefore by statute 4 Hen. 1 V« 
c«12. it is ordained, that the vicar shall be a secular person, 
not a member of any religious house ; that be shall be vicar 
perpetual, not removable at the caprice of the monasteiy ; 
and that he shall be canonically instituted and inductedf and 
be sufficiently endowed, at the discretion of the ordinary, fin* 
these three express purposes, to do divine service, to inform 
the people, and to keep ho^itality. The endowments in 
ccmsequence of these statutes have usually been by a portion 
of the glebe or land belonging to the parsonage^ and a par* 
ticular share of the tithes which the appropriators found 
it most troublesome to collect, and which are thmefore 
generally called privy or small tithes ; the greater, or predial, 
tithes being still reserved to their own use. But one and 
the same rule was not observed in the endowment of all 
vicarages* Hence some are more liberally, and some 
scantily, endowed : and hence, the tithes of many things, na 
wood in partkmlar, are in some parishes rectorial, and hi soma 
vicarial tithes. 


• tkii. c.ii. 1. 
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'4ltar dMtteciiDn 'l3MSBSmt'<ai igaam. taa&'-^nem i*''tfak: 
Klw'psrion ItiW' ftr’ die mdct part dte'vhaie'rig^t toi^^tiie 
^^bedesilaticd dim m'lHS puuh : but b vkar has geaenUy aa 
a^ropriatOT ’orer hho* mtitled to the best part of the pr^ts» 
to''JwhoiB he hi in elfect paprtoal curate, with a' sta nd i n g 
ttlaty. Though in scmie pia^' the vicarage has berai oon> 
sideraUy av^^mted by a' large share of the great tidies; 
Tfhidh migmeetations wore gready assisted by the stttnte 
'tMCar. ILc. 8> ^omted in favour of poor vicars and curates, 
‘whkb rendered such temporary augmentations (when made 

by the appri^riators) perpetual. (10) 

» » 

' The method of becoming a parson or vicar is mucli the 
aame« To both there are four requisites necessary : holy 
orders ; pr^ntation ; institution ; and induction. The method 
of conferring the holy orders of deacon and priest, according 
to the liturgy and canons % is foreign to the purpose of these 
•Commentaries ; any farther than as they are necessary requi- 
sites*to make a complete parson or vicar. By common law, 
a deacon, of any age, might be instituted and inducted to a 
parsonage or vicarage : but it was ordained by statute 13 Eliz. 
€.12. that no person under twenty-three years of age, and in 
deacon’s orders, should be presented to any benefice with 
cure ; and if he were not ordained priest within one year 
after his induction, he should be ipso facto deprived : and now, 
by statute 13 & Car. II. c.4«, no person is capable to be 
admitted to any benefice, unless he bath been first ordained 
a priest ; and then he is, in the language of the law, a clerk 

^ See 2 Burn. eccl. lew. 103. 

K 

' (10) la the case of the Ihtke of Portlmd v. Bingham^ 1 Haggard’s 
R(q[>.157., Sir W. Scott, after t^erving that the term ** appropmtion’! is 
i^ost entirely confined to the English church and English canon law, 
says, that there were two kinds of it, the one plena jure^ she utroque jure 
Um in^nrituaHhUf quamintemperalibus; the other m ten^raSbusanly, the 
want of disfinguiihing between which had led to great confusion, in the 
firtt, that in which bodi theqimtixal .and temporal ii^eiests of the church 
were annexed to. the houserit had the cure of-8ouls,i and perfimed.tbe 
duties by its own members or merely sdpendiaiy curate^, fiont. whence 
prohaldy sprung the perpetual curacies of the present day. In the second 
Idad the cure of souls resided in an endow^ perpetual vicar, who was in- 
titoted by the bishop. 








ovdmrs* . he Keiiio #to "'|iN^ 

\ij nmaey er^ corropt pre&ioes {whi^^ ae«a^h» 
thoc^ net the common, no^oo of rimony V^^j^mott^ l^^ 
su^ orders,^ forfeits ^ 401.,^ ttod the person leoecrhig ItM^estd 
is incapable auy' eoclfssiastical pr^mnmi^^^forleoim^yMift 
afterwiutk* 


» ^ '• (i 

Aky clerk may be presented * to a parsonage or vicars^ ; 
th^ ^is, the patron,’ to whom the advowson of the ehiirch 
beloi^^ may offer his clerk to the bishop of the diocese to 
be instituted. Of advowsons, or the r^ht of presefimtitot 
being a species of private property, we shall find a more 
convenient place to treat in the second part of tliese Com- 
itientaries. But wh^ a clerk is presented, the bishop may 
refuse him upon many accounts. As, 1. If the patrcm is 
excommunicated, and remains in contempt forty * jimys \ 
Or, 2. If the clerk be unfit ^ : which unfitn^s is of several 
kinds. First, with regard to his person ; as, ifhe be a bastard, 
an outlaw, an excommunicate, an alien, under age, * or the 
like % Next w'ith regard to his faith or morals ; as for any 
particular heresy, or vice that is malum in se : but if the 
bishop alleges only in generals, as that he is schismatiem 
inveteratusy or objects a fault that is mahm prohibitum mere- 
ly, as haunting taverns, playing at unlawful games, or the 
like ; ‘ it ' is not good cause of refusal Or, lastly, the clerk 
may be unfit to discharge the pastoral office for want of learn- 
ing. In any of which cases the bishc^ may refose the clerk. 
In case the refusal is^ for heresy, schism, inability of learn- 
ing, or other matter of ecdesiastical cognizance, there the 
bishop must give notice to' the patron of such his cause of 
refusal, who, being' usually a layman, is not supposed to 
have knowledge of it ; else he cannot present by lapse : but if 
the cause be temporal, there he is nof bound to give notice^ (11) 


y Sut. 31 EUz. c. 6. ** Gian. 1.13. c.SO. 

* A layman may also be presrated ; 2 Roll. Abr. S5S. 2 Inst. d32. 

bat he must take priest’s orders befbre Stat. S Ric. II. c. 3. ; 7 Ri<^ II.’' e. I'll, 
hit admission. iBum.lOS. ‘*5Re^«58. ' ^ 

- « 2 Roll. Abr. S55. * 2 Iiist. 639. 


4 . i». # ' 

(1 1) If the patron be not a layinah, or, more correctly, if .he presantf la 
a spiritual. r^t, the bishop it seems ^is not bound tp |^e notice to Um, 

tbougb 
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Jnr be beaoj^ bjr ^ pettoa ag i h i it jthe 
Wijiiqi iat willing fau derii, tbie bUep iBtiat atige die 
t«aiMe« Itf iw OMiM beof « .tenqionl tatan^ end die fiKt 
admittwi (ea, tat nstanoe^ oaUainyX die juries die 
laaifs coocti awM determme iie at. 'wbe&er it be 

mffiineDt cense of refiml : bitf if die finrt be dmiedt it mnst 

a jaiys If the cause be of a spiritual 
oataft (as^ kmtj particularly alibied), the fiu:t» if denied, 
diaU also be detennined a jury ; and if the £m^ be ad* 
mined <nr fimnd, the court upon consultation and advice of 
learned divuies shall decide it’s suffic^cy ^ If the cause be 
want of learning, the bishq) need not specify in what points 
S90 ] the derk is ddicient, but only allege that he is deficient*: 
for the statute 9Edw. IL at 1. c*lS. is express, that the exa* 
ndnation of the fitness of a person presented to a benefice 
bdoiigs to the ecclesiastic^ judge. But because it would be 
nugatoiy in this case to demand the reason of refusal from 
the ordinary, if the patron were bound to abide by his de- 
termination, who has already pronounced bis clerk unfit; 
therefore if the bishop returns the clerk to be mitm student 
in Uterojtura^ the court shall write to the metropolitan to re* 
examine him, and certify his qualifications ; which certificate 
of the archbishc^ is final \ 


If the bishop hath no objections, but admits the patron’s 
presentation, the clerk so admitted is next to be instituted 
by him ; which is a kind of investiture of the spiritual part 
of the benefice : for by institution the care of the spuls of 
the parish is committed to the charge of the clerk. When 
a viemr is instituted, he (besides the usual forms) takes, if 
required by the bishop, an oath of perpetual residence ; for 
the maxim of law is, ihdivicarius non habet dearium (12): and, 

^ 8 Imt 638. h 8 Imt 638. 

S SLer. 323. 


tbeu^ the emie of refusal be of a spiritiuil nature. The notice indeed 
would be useles^ because such a patron, who ought to know whether h» 
presentee be fit or not, and who, in presenting an unfit person, is not sop- 
posed to have ened unin^tfonaUy, cannot, withdut the bishcp’s consent, 
moke bis presentation and present a clerk bettor ymlified, , See 1 Bum 

(it) This oafii n taken away by 57G.9. e. 98. See post, p.S98. n.(S). 
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^ the iKKHresidwee of iq^ropruitors ww die cense of 
the perpetiiel establish Amt of vu»u%e% die lew fatigem it 
veiy io^roper fer them to deficit the end of thdur ooAdtatkm, 
and by ahsmce to create die very mischief which they were [[ S 
a{qKHBted to remedy: espSecially as,, if ai^ pm&ts are to 
arise from putting in a curate, and living at a distance from 
the parish, the appropriator, who is the real parson, has un« 
doubtedly the elder title to them. When the ordinary is 
also the^tron, and cancers the living, the presentation md 
institution are one and the same act, and are called a colladon 
to a benefice. By institution or collation the church is full, 
so that there can be no fresh presentation till another 
vacan<y, at least in the case of a common patron: but the 
church is not full against the king till induction : nay, even 
if a clerk is instituted upon the king’s presentation, the crown 
may revoke it before induction, and present another clerks 
Upon institution also the clerk may enter on the parsonage- 
house and glebe, and take the tithes ; but he cannot grant or 
let them, or bring an action for them, till induction. (13).^ 

Induction is performed by a mandate from the bidiop to 
the archdeacon, who usually issues out a precept to other 
clergymen to perform it for him. It is done by giving the 
clerk corporal possession of the church, as by holding the 
ring of the door, toiling a bell, or the like : and is a form ^ 
required by law, with intent to give all the parishioners' due 
notice, and sufficient certainty of their new minister, to whom 
their tithes are to be paid. This therefore is the investiture 
of the temporal part of the benefice, as institution is of die 
spiritual. And when a clerk is thus presented, institute, * 
and inducted into a rectory, he is then, and not before, in 
full and complete possession, and is calledl in law perscna 

impersonator or parson imparsonee K 

« 

THE.rights of a parson or vicar, in his tithes and ecclesias- 
tical dues, fidl more properly under the second book of these 
Commentaries : and as to his duties, they are principally of 

* Co. Liu. 344. ^ Co. latt. 30a 


(15) GlbwHi’t Codes, 853. 
£ £ 
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eccleriastkal cogtHKance ; those only excefited whidi are hid 
iipon'him by statute. And diose ai^ indeed so numerottii 
^t it is impracticable to recite here with any tolerable 
[ 392 ] conciseness or accuracy. Some of them we may remark aS 
they arise in the progress of our inquiries, but for the rest I 
must refer myself to such authors as have compiled treatises 
expressly upon this subject!. I shall only just mention the 
article of residence, upon the supposition of which the law 
doth style every parochial minister an incumbent. By sta- 
tute 21 Hen. VIII. c.l3. persons wilfully absenting themselves 
from their benefices for one month together, or two months in 
the year, incur a penalty of 5l, to the king, and 5L to any 
person that will sue for the same : except chaplains to the 
king or others therein mentioned, during their attendance in 
the household of such as retain them : and also except " all 
heads of houses, magistrates, and professors in the universities, 
and all students under forty years of age residing there bona 
Jide for study. Legal residence is not only in the parish, but 
also in the parsonage-house, if there be one ; for it hath been 
resolved that the statute intended residence, not only for 
serving the cure, and for hospitality ; but also for maintaining 
the house, that the successor also may keep hospitality there ; 
and if there be no parsonage-house, it hath been holden that 
the incumbent is bound to hire one, in the same or some 
neighbouring parish, to answer the purposes of residence. (14*) 

^ These are very numerous : but the name of Dr. Watson, but com- 
there are few which can be relied on piled by Mr. Place, a barrister, 
with certainty. Among tliese are Stat. 25 Hen. VI 1 1. c.l6. 33 

bishop Gibson’s codex, Dr. Bum’s ecefe- Hen. VIII. c. 28. 
siastical lawt earlier editions of ^ Stat. 28 Hen. VI II. c.lS. 

the der^jftmtCs law, published under ° 6 Rep. 21. 


(14) The residence of the cla-gy is now regulated by the 57 G. 3. c.ssl 
by which the penalty for non-residence is one-third of the clear annual 
value, without deducting a curate’s salary, where it exceeds three months 
in the year; one-half where it exceeds six; two-thirds where it exceeds 
eight; an^ three-fburths where it is for the whole year; to be recovered 
by any one who will sue for it. The residence must be in the parsonage 
house if there be one ; if not, it should be within the parish, unless by 
allowance from the bishop, or in the case of a house purchased by the go- 
vernors of queen Anne's bounty, for a residence for the minister, and pre- 
viously approved of by the bishop* The same class of persons for the 
most part are exetrqited from die penalties of non-residence as before, but 

the 



Ch^ll. OF PERSONS. S§fi 

For the more effectual jJWMnotion of which important difty 
among the parochial clergy, a provision is ihade by the sta- 
tute 17 Geo. HI.c. 53. for*^ raising money upon ecclesiastical 
benefices, to be paid off by annually decreasing instalments, 
and to be expended in rebuilding or repairing the houses be- 
longing to such benefices. 

We have seen that there is but one way whereby one may 
become a parson or vicar : there are many ways ‘ by which 
one may cease to be so. 1. By death. 2. By cession, in 
taking another benefice. For by statute 21 Hen. VIII. c. 18. 
if any one having a benefice of Si. per annum^ or upwards, 
according to the present valuation in the king’s books*’’, 
accepts any other, the first shall be adjudged void, unless he 
obtains a dispensation, which no one is entitled to have but 
the chaplains of the king, and others therein mentioned, the 
brethren and sons of lords and knights, and doctors and 
bachelors of divinity and law, admitted Inj the universities of 
this realm. And a vacancy thus made, for want of a dis- 
pensation, is called cession. 3. By consecration ; for, as was 
mentionetl before \ when a clerk is promoted to a bishoprick, 
all his other preferments are void the instant that he is con- 
secrated. But there is a method, by the favour of the crown, 

P Cro. Car. 456. page 383. 


the age under which university-students are exempted, is changed from 
forty to thirty years. Tlic power of licensing clergymen to non-residence 
is placed in the hands of the bishops; certain causes are enumerated as 
proper grounds, and when any of them is made the ground of application 
unsuccessfully, a party thinking himself aggrieved, may appeal to the arch- 
bishop. Where a bishop grants the licence for other than any one of 
the specified causes, he must transmit to his archbishop his reasons for 
so doing, for his e^caniination and alloi^nce, without which the licence 
will not be valid. In case of non-residence without licence, the bishop 
may proceed to enforce residence in a summary way, by monition and se- 
questration, which, in certain cases, if continued for two years, or incurred 
thrice in the space of two years amounts to an actual avoidance of the 
benefice. But the filing of the monition is a bar to any action at law for 
the penalties commenced afterwards, nor can any action be commenced 
till after one month*! notice both to the incumbent and bishop ; and the 
incumbent at any time before issue joined may pay into court such penal- 
ties as he’tWInks he has incurred; and so either stop .the suit, or throw 
the burthen on the plaintiff of proving a larger penalty due. .... 
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0f Mdiog sach imi^ m Ckm^men^ » eecMa 

Mtiffiaftcbz^ is a fiviog commended by the eroim to tlm ^Mfe 
of a cleri^y to hold ^ a proper pasfcmr is provkled finr it 
Thb mey be temporary for mi% twoy or three years; or per- 
petual : being a Idnd of dispensation to avoid foe vacancy d 
the living, and is called a commenda retinere^ There is also 
a commenda recvpere^ which is to take a benefice dt naoo^ in 
foe bishop^s own gift, or the of some ofoer patron con- 
senting to the same ; and this is the same to him as in- 
stHution and induction are to another clerk *>.(15) 4* By 

resignation. But this is of no aviul, till accepted by foe ordi- 
naiy ; into whose hands the resignation must be made^ 5. By 
deprivaticm, either, first, by sentence declaratory * in foe 
ecclesiastical court, for fit and sufficient causes allowed by foe 
oommcm law ; such as attainder of treason or felony *, or con- 
viction of other in&mous crime in foe king’s courts; for 
heresy, infidelity S gross immorality, and the like : or, secondly, 
in pursuance of divers penal statutes, which declare foe be- 
nefice void, for some non-feasance or n^lect, or else some 
malefeasance or crime ; as, for simony ^ ; for maintaining any 
doctrine in derogation of the king’s supremacy, or of the 
thirty-nine articles, or of the book of common-prayer u ; for 
n^lecting after institution to read foe liturgy and articles in 
the church, or make the declarations against popery, or take 
the abjuration oath ; for using any other form of prayer than 
the liturgy of the church of England * ; or for absenting 
himself sixty days in one year from a benefice belonging to a 
popish patron, to which the clerk was presented by either of 
the universities ^ ; in all which and similaf cases * the benefice 
is ipso facto void; without any formal sentence of deprivation. 


VL A CURATE is the lowest degree in the church ; being 
in foe same state that a vica? was formerly, an officiating tem- 

« Hob.144. w Stjt, ]3£tis. c.12. 14 Car. II. c.4. 

' Oq. Jac. 198. 1 Geo.1. at. 2. c.is. 

* Dyer. 108. JTenk. 210. Stat. 1 £Ha. c. 2. 

* Fha. Ahr. t. TfiAU 54. r a^t. 1 W. & M. c. 28. 

* Stat. 31 Elli. €. 8. 12 Ann. c.l2. * 8 Rep. 29» 30. 

Slat. I Elik C.1, S. I3£tis. C.18. 


(15) SeeVoLIV. p.i07. a. (2). 
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poray winistwr, instead of dm proper incurobonl. Tbouj^ . 
dbere are what aie called perpdml ciiraciesi wbae all the [ 394 
tithes are af^nepriated, and no Ticarage radowed, (being 
for some particular reasons * exempted from the statute dT 
Hen. IV.) but, instead thereof such perpetual curate is ap» 
pointed by the appropriator. With regard to the other spe* 
cies of curates, they are the objects of some particular . sta* 
totes, which ordain, that such as serve a churdi during it’s 
vacancy shall be paid such stipend as the ordinary thinks 
reasonable, out of the profits of the vacancy ; or, if that be* 
not sufficient, by the successor within fourteen days after he 
takes possession * : and that if any rector or vicar nominates 
a curate to the ordinary to be licenced to serve the cure in 
his absence, the ordinary shall settle his stip^d under his 
hand and seal, not exceeding SOL per anmm^ nor less 
than 20/. and on fiiilure of payment may sequester the pro- 
fits of the benefice \ (16) 

Thus much of the clergy, properly so called. There are 
idso certain inferior ecclesiastical officers of whom the com- 
mon law takes notice ; and that, principally, to assist the ec- 
clesiastical jurisdiction, where it is deficient in powers : on 
which officers 1 shall make a few cursory remarks. 

VIL Churchwardens are the guardians or keepers of 
the church, and representatives of the body of the parish ^ 

They are sometinnes appointed by the minister, sometimes by 
the parish, sometimes by both together, as custom directs. 

They are taken, in &vour of the church, to be for some 
purposes a kind of corporation at the common law (17); that is, 

X 1 Bum. eccL law. 427. ^ In Sweden Uiey haTe wmilar 

* StiO. 28 Hen. VIII. c.ll. ce^ whom they call lUorclldouKiriandet* 

StaL 12 Ann. st. 2. c.12. Stiemhook, I.S. c.7. 


(16) So much of the statute of Anne as relates to the maintenance of 
curates is repealed by the 57 G.S. c. 99. See VoUIII. p. 90. n.(S}. 

(17) Thb is expressed cautiously. ^ In the case of WUkneU v. Oartkam, 
6T.R.396. Lord Kenyon denied that they were in legal language a cor- 
poration, and pointed out many distinctions between them a^ a strictly 
corporate body. It is true, however, tiiat they have neiebr as soch officers 
aproperty la goods and chattds, ofwhich iadiridiially they lipvanavar bad 
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.they are enabled by that name to have a prv^rty in goods 
and chattels, aiid to bring actions tor them, for ^e use and 
profit of the parish. Yet they may not waste the church 
goods, but may be removed by the parish,- and then called 
to account by action at the common law ; but there is no 
method of calling them to account, but by first removing 
them ; for none can legdly do it, but those who are put in 
C 395 ] their place. As to lands, or other real property, as the 
church, churchyard, &c. they have no sort of interest 
therein ; but if any damage is done thereto, the parson only 
or vicar shall have the action. Their office also is to repair 
the church, and make rates and levies for that purpose : but 
these are recoverable only in the ecclesiastical cxiurt. (18) 
They are also joined with the overseers in the care and 
maintenance of the poor. They are to levy** a shilling for- 
feiture on all suqh as do not repair to church on Sundays 
and holidays, and are empowered to keep all persons or- 
derly while there ; to which end it has been held that a 
churchwarden may justify the pulling off a man’s hat, with- 
out being guilty of either an assault or trespass ®. There 
are also a multitude of other petty parochial powers com- 
mitted to their charge by divers acts of parliament 

VIIL Pakish clerks and sextons are also regarded by the 
common law, as j^ersoiis who have freeholds in their offices ; 
and therefore though they may be punished, yet they cannot 
l)e deprived, by ecclesiastical censures The parish clerk 
was formerly very frequently hi holy orders, and some are 
so to this day. He is generally appointed by the incum- 
bent, but by custom may be chosen by the inhabitants; 
and if such custom ajipears, the court of king’s bench will 

grant a mandamus to the archdeacon to swear him iu, for 

% 

^ Stat* 1 £liZf c. 2. tbeendof hisetr(>narc/m; and Dr. Burn^ 

® iLev. 19S> church f churchwardenSf visitations* 

^ See Lombard of churchwardens, at « 2 Roll. Abr. 234. 

possession; since they may sue for the recovery of such as have been 
taken aw^iy in the time of their predecessors. Hadman v. Ringwood^ Cro. 
* Eli2:i4.*>. 179. 

' {IS) Where the rates in arfear do not exceed 10/., and the validity of 
ratis kself is not disputed, the 55G.5. c. 127. gives a summary mahod 
of recovering them before two justices. See Vol. III. p, 92. n. ( 5 ), 
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the establishment of the custom tusns it into a temporal or 
cirilr^t". (19) * 

** Cro* Car. 589» 


(19) In the case cited from Cro. Car.no judgment was given, but the 
case cited from Rollers Abr.934. in support of a previous position, for which 
it is no authority, is directly in point for this last ; and in the case of the 
King V. Warren^ Cowp. 370. the court granted a mandamus to the clergy- 
man of a parish to restore a parish clerk, where it was admitted that the 
appointment was in the clergyman. Lord Mansfield observed that the 
office was held only during good behaviour, but that though the minister 
might have a power of removing on a good and sufficient cause, he could 
never be the sole judge, and remove ad iihitum ; and the ground of restor- 
ation was the want of sufficient cause for removal shown to the court by 
the clergyman. In the same case another was cited which established the 
parish clerk to be a temporal officer, and of course not removable by ec- 
clesiastical censures. The same point was held in two cases in Strange’s 
Reports, pp. 942. & 1108., in the former of which the court overruled its 
own previous decision to the contrary in Toumsewrf v. Thorpe^ Str.776» 
See also Tarrant v. Haxhp^A Burr. 36 7. 

With respect to sextons it can hardly be said that they ore regar4led 
by the common law as having freeholds i because the tenure by which they 
hold, varies exceedingly, and is as often during pleasure, ns for life, or 
‘during good behaviour. It should seem that the presumption of law is 
that they hold by the first; in R, v. Churckivardens of Thame, Sir. 11 5. it 
was said that a mandamus to restore a sexton ought not to be granted 
unless there was a certificate that he was chosen for life. And it was de- 
cided in an election committee of the house of commons, 2 Peck, 91,, that 
where, the office of sexton is not shevm to be held for life, it gives no right 
to voter 
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CHAFTEE THE TWELFTH. 

OP THE CIVIL STATE. 

^ lay part of his majesty’s subjects, or such of the 
people as are not comprehended under the denomina- 
tion of clergy, may be divided into three distinct states, the 
civil, the military, and the maritime. 

That part of the nation which falls under our first and 
most comprehensive division, the civil state, includes all 
orders of men, from the highest nobleman to the meanest pea- 
sant, that are not included under either our former division, 
of clergy, or under one of the two latter, the military and 
maritime states : and it may sometimes include individuals of 
the other three orders ; since a nobleman, a knight, a gen- 
tleman, or a peasant, may become either a divine, a soldier, 
or a seaman. 

. 

The civil state consists of the nobility and the common- 
alty. Of the nobility, the pea»ge of Great Britain, or lords 
te mp oral, as forming (together with the bishops) one of the 
supreme branches of the legislature, I have before sufiicientiy 
spoken : we are here to ccxisider them according to their 
several degrees, or titles of honour. 

All degrees of nobility and honour are derived fh>m the 
king as their fountain « : and he may institute what new titles 
he pleases. Hence it is thet all degrees of nobility are not of 
equal antiquity. Those now in use are dukes, marquesses, 
earls, viscounts^ and barons^. . . 

* AlnaUSSS. subsequent introdaction into this talatld, 

Per the oijgiasl of ame titles on see Bfr. 8eldea*s 

Uieir 
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1* A though he be with U8> in respeet ^of hb titb 
of nobili^, inferior in ^int of antiquity to many odi6r8» 
yet is superior to all of them in rank ; hb being the first 
fide of dignity after the royal family ^ Amoi^ the Saxcms 
the Latin name of dukes, duce^ is very frequent, and sig- 
nified, as among the Romans, the commanders or leaders 
of their armies, whom in their own language they called 
pepetoja ^ ; and in the laws of Henry I. (as translated by 
Lambard) we find them called heretochiu But after the Nor- 
man conquest, which changed the military polity of the na- 
i^n, the kings themselves continuing for many generations 
dukes of Normandy, they would not honour any subjects 
with the title of duke, till the time of Edward-Ill.; who, 
claiming to be king of France, and thereby losing the ducal in 
the royal dignity, in the eleventh year of hb reign created 
hb son, Edward the black prince, duke o£ Cornwall : and 
many, of the royal family especially, were afterward raised 
to the like honour. (1) However, in the reign of queen Eliza- 
beth, .2). 1572 ^ the whole order became utterly extinct; 
but it was revived about fifty years afterwards by her suc- 
cessor, who was remarkably prodigal of honours, in the per- 
son of George Villiers duke of Buckingham. 

\ 

2. A marquess^ marchio^ is the next degree of nobility. Hb 
office formerly was (for dignity and duty were never separated 

^ Camden. Britan, lit. ordines. country. Seld. tit. hon. 8, 1. 22. 

^ Tills is apparently derived from ^ Camden. Brit. Itl. ordinet^ Spel- 
the same root as the German man. 

the antient appellation of dukes in that 


(l) It has been objected to this passage that the claim to the crown of 
France was made after the creation of the dukedom of Cornwall. The 
formal claim undoubtedly was, but it is ^ar from many acts and existing 
documents that Edward had meditated the attempt on the French crown 
from early youth, though the difficulties of his situation delayed his asser- 
tion of his supposed right, and indeed compelled him to do many acts in- 
consistent with it. It is probable, however, that there were better reasons 
for the Creation of the duke of Cornwall, and the bestowing ^t on a son of 
such promise as the Black Prince, at a time too, when the expeditbn to 
France was in contemplation, than that surmised in the text. With re- 
spect to the dukedom of Normandy,! beUeve Edward the Third had never 
borne that title; he was duke of Aquitaine however, so that file argument 
is the same. 
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by bur ancestor!) to guard the fix>iitiers and limits of die 
kingdom : which were called the marches, irom the Teutonic 
word, marches a limit : such as, in particular, were the mardies 
of Wales and Scotland, while each continued to be an ene- 
tny’s country. The persons, who had command there, were 
called lords marchers, or marquesses ; whose authority was 
abolished by statute 27 Hen. VIII. c. 26. (2) ; though the 
title had long before been made a mere ensign of honour ; 
Robert Vere, earl of Oxford, being created marquess of 

Dublin, by Richard II. in the eighth year of his reign 

* 

398 ] 3. An earl is a title of nobility so ancient, that it’s original 

cannot clearly be traced out. Thus much seems tolerably 
certain : that among the Saxons they were called ealdormen^ 
quasi elder men, signifying the same as senior or senator among 
the Romans ; ajjd also schiremen^ because they had each of 
them the civil government of a several division or shire. On 
the irruption of the Danes, they changed the name to eorlesy 
which, according to Camden‘S, signified the same in their 
language. (3) In Latin they are called comites (a title first used 
in the empire) from being the king’s attendants ; “ a societate 
nomen sumjpserunt^ qui etiam dicipossunt consoles a consulendo^ 
** reges enim tales sibi associant ad consulendum et regendumpopu- 
hm dei **.” After the Norman conquest they were for some 
time called counts or countees^ from the French ; but they did 
not retain that name themselves, though their shires are 
from thence called counties to this day. The name of earls 

^ 3 Inst 5. ** Bracton. ^.1. c.8. s.2. Flet. 1,1, 

^ Britan, til, onlines, c, 5. 


(2) The Statute of H. 8. here mentioned had reference only to Wales. 
See ante, p. 94. The lords mUichers on the Scottish frontiers existed, 
I believe, till the accession of James the First to the English crown. See 
4 Inst. 281. 

(3) It appears clear from the Anglo-Saxon laws, and from charters cited 
by Mr. Turner that the title of Eorl existed before the Danish invasions 
commenced ; and the term seems to have been used almost synonymously 
with that of Ealdorman. Mr. Turner however thinks that there was some 
chsdnction between them. The Danish term was Jarl, and the Danes 
seem rather to have melted that into the Anglo-Saxon pronunciation than 
to have communicated their own. See the learned chapter of Mr. 
Turner on Anglo-Saxon Dignities. Hist. Angl. Sax. b.viii. c.7. 
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or comites is now become a mere title^ they havendthing to do 
with the government of tim county ; which, as has been more 
than once observed, is now entirely devolved on the.sherifip, 
the earl’s deputy, or mce^omes* In writs and commissions, 
and other formal instruments, the king, when he mentions 
any peer of the degree of an earl, usually stiles him, ‘‘ trusty 

and well-beloved cousin an appellation as antient as the 
reign of Henry IV, : who being either by his wife, his mother, 
or his sisters, actually related or allied to every earl then in 
the kingdom, artfully and constantly acknowledged that conr 
nection in all his letters and otlier public ^icts : from whence 
the usage has descended to his successors, though, the reason 
has long ago failed. 

4. The name of vice-comes or viscount was afterwards made 
use of as an arbitrary title of honour, without any shadow of 
office pertaining to it, by Henry tlie sixth; wlien, in the 
eighteenth year of Ins reign, he created John Beaumont a 
peer, by the name of viscount Beaumont, which was the first 
instance of the kind 

. 5. A baron's is the most general and universal title of no- 
bility ; for originally every one of the peers of superior rank 
had also a barony annexed to his other titles K But it hath 
sometimes happened that, when an antient baron hath been [ 399 ] 
raised to a new degree of peerage, in the course of a few ge- 
nerations the two titles have descended differently 5 ^ne per- 
haps to the male descendants, the other to the heirs general ; 
whereby the earldom or, other superior title hath subsisted 
without a barony : and there are also modern instances, where 
earls and viscounts have been created without annexing a 
barony to their other honours ; so that now the rule doth not 
hold universally, that all peers ara*barons. The original and 
antiquity of baronies have occasioned great enquiries among 
our English antiquaries. The most probable opinion seems 
to be,' that they were the same with our present lords of 
ipnanors; to, which the name of court baron (which is the 
lord’s court, and mcident to every manor) gives some coun- 
tenance. It may be collected from king John’s magna chaTta\ 


^ 2 Inst. 5. 

^ 2 Inst. 5, 6. 


* cap, I4i 



m 


mE BIGHTS 


Booe L 


tba^iMrig^ally lords of manors, or ban^is, that fadd of Ibe 
hwng in capite^ ^hod seats in the great council orparliamrat: 
till about the reign of that prince the conflux of them became 
80 large and troublesome, that the king was obliged to divide 
them, and summon only the greater barons in person ; leaving 
the small ones to be summoned by the sherifi^ and (as it ia 
said) to sit by representation in another house ; which gave 
rise to the separation of die two houses of parliament (4) 
By degrees the title came to be confined to the greater banms, 
or lords of parliament only ; and there were no other barons 
amcmg the peerage^but such as were summoned by writ, in 
respect of the tenure of their lands or baronies, till Richard 
the second first made it a mere title of honour, by conferring 
it on divers persons by his letters patent 

Having made this short inquiry into the original of our 
several degrees of nobility, I shall next consider the manner 
in which they may be created. The right of peerage seems 
to have been originally territorial ; that is, annexed to lands, 
honours, casties, manors, and the like, the proprietors and 
400 ] possessors of which were (in right of those estates) allowed to 
be peers of the realm, and were summoned to parliament to 
do suit and service to their sovereign : and, when the land 
was alienated, the dignity passed with it as appendant Thus 
the bishops still sit in the house of lords in right of succes- 
sion to certain antient baronies annexed, or supposed to be 
annexedf to their episcopal lands and thus, in 11 Hen.VI., 
the possession of the castle of Arundel was adjudged to con- 
fer an earldom on it’s possessor But afterwards, when 
alienations grew to be frequent, the dignity of peerage was 
confined to the lineage of the party ennobled, and instead of 
territorial became personal. Actual proof of a tenure by 
barony became no longei^necessary to constitute a lord of 

a 

^ 01U>. hist. exch. S. Seld. tit. ^ Ghm. 1.7. c. 1. (5) 
of hon. S. 5. SI. ^ Seld. tit. of hon. b. 8. c. 9. § 5. 

* Co. Litt. 9 Sdd. /on. S. ( 66. 

« 

(4) Upon thU interestiiig siftject see Mr. Hallam^s hfidd. Ages.iiL 
54. 56. 

(5) Tbis passage goes no finther than to apply the term baroay to the 
torkorld posaessbas of bishops. See ante, p 156. ii.(5}. 
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pwriiaiiieiit ; bat Uie record of die writ of smnnioiis to Idot 
or hk ancestors was admitted as a sufficient erideim the 
tenure. 

Peers are now created either by writ, or by patent: iiur 
those who claim by prescription must suppose either a writ or 
patent made to their ancestors ; though hy length* of time it 
is lost. The creation by writ, or the king^s letter, is a sum- 
mons to attend the house of peers, by the stile and tide of 
that barony, which the king is pleased to confer: that 
patent is a royal grant to a subject of any dignity and degree 
of peerage. The creation by writ is the more antient way ; 
but a man is not ennobled hereby, unless he actually takes 
his seat in the house of lords : and some are of c^inion that 
there must be at least two writs of summons, and a sitting in 
two distinct parliaments, to evidence an hereditary barony ^ : 
and therefore the most usual, because the surest, way is to 
grant the dignity by patent, which enures to a man and his 
heirs according to the limitations thereof, though he never 
himself makes use of it ^ Yet it is frequent to call up the 
eldest son of a peer to the house of lords by writ of summons, 
in the name of his father’s barony : because in that case there 
is no danger of his children’s losing the nobility in case he 
never takes his seat; for they will succeed to their grand- 
kther. Creation by writ has also one advantage over that by 
patent : for a person created by writ holds the dignity to him 
and his heirs (6) without any wcp’ds to that purpotl in the [401 

4 Whitelock of pari. ch.ll 4 . ^ Co. Litt.l6. 


(6) It is not here stated to what hc^ the dignity will des^nd; and the 
mc^em opinion is, that it is confined to the heirs of the body; that it 
ever>' claimant of the peerage roust be descended from the person first 
ennoUed, Woodd. i. 37 . There are two4|»BS8ages in Co. litt. 9 b. & 16 b. 
in which he is 6 u;^;K)sed to lay it down that a creation by writ generally, 
makes the peerage descendible to the heirs collateral as well as fineal ; bat 
though his expressions bw that meaning taken literally, I doubt whether 
he intended them so to be understood, or rather they seem to have been used 
carelessly. In the last of the two places be certainly says, in tenni, that 
a man ** generally called by writ to the parliament, hath a fee^imple in 
the baronie without any words of inheritance.” But he goes on to recite 
the writ, md then uses these words, ** and this writ bath no operatioa or 
tSset umil be sit ia parliament, and thereby hbhbed la eanolMto' him 
and hb heires Uneelf. 
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wilt ; but in letters patent thei^ i^ust be words to direct the 
inheritance, else the dignity enures only to the grantee for 
life *■. For a man or woman may be created noble for their 
own lives, and the dignity not descend to their heirs at all, 
or descend only to some particular heirs : as where a peerage 
is limited to a man, and the heirs male of his body by Eliza- 
beth his present lady, and not to such heirs by any former or 
future wife. 

Let us next take a view of a few of the principal incidents 
attending the nobility, exclusive of their capacity as members 
of parliament, and as hereditary counsellors of the crown ; 
both of which we have before considered. And first we must 
observe, that in Criminal cases a nobleman shall be tried by 
his peers. The great are always obnoxious to popular envy : 
were they to be judged by the people, they might be in danger 
from the prejudice of their judges ; and would moreover be 
deprived of the privilege of the meanest subjects, that of being 
tried by their equals, which is secured to all the realm by 
magna charta^ c. 29. (7) It is said, that this does not extend 
to bishops : who, though they are lords of parliament, and sit 
there by virtue of their baronies which they hoiAjtire ecclesiae^ 
yet are not ennobled in blood, and consequently not peers 
with the nobility ®. (8) As to peeresses, tliere was no prece- 

*■ Co. Litt. 9. 16. ® S Inst. 30, 31. 


(7) This privilege (if it may be so called) extends only to charges of 
treason, felony, or misprision of either; (see Vol.lV. p.261.) it is probable 
that in early times, these large heads included every offence for which a 
peer was ever known to be brought to trial ; but in more modern times 
there are many misdemeanours, especially of a political nature, which a 
peer might commit, and for which he would be tried as a commoner by a 
jury. This is more a hardship i^^theory perhaps than in practice ; a jiury 
of commoners may be more liable to the impressions of popular feeling 
than the {^bers, but on the other hand they may be less accessible to the 
influence of the crown. 

(s) Though the lords spiritual sit in the same house with the lords 
tempcH’al, they constitute a different estate, and in remote times, for this 
among other reasons, seem to have had exclusive criminal jurisdiction over 
their own members. The clerical separation from the rest of the civil 
community was gradually removed ; but the lords spiritual not being, as a 
third estate, strictly speaking peers to the members of either of the other 
two, they would naturally be tried rather by the common tribunals than 

by 
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dent for their trial when accused cf treason or felonyi till after 
Eleanor duchess of Gloucester, wife to the lord pi^ector^ 
was accused treason and found guilty of witchcraft, in an 
ecclesiastical synod, through the intrigues of cardinal Beau« 
fort. This very extraordinary trial gave occasion to a special 
statute, 20 Hen. VI. c. 9. which declares * the law to be, that 
peeresses, eitlier in their own right or by marriage, shall be 
tried before the same judicature as other peers of the realm. 

If a woman, noble in her own right, marries a commoner, she 
still remains noble, and shall be tried by her peers : but if she 
beibnly noble by marriage, then by a second marriage with a 
commoner, she loses her dignity; for as by marriage it is 
gained, by marriage it is also lost^ (9) Yet if a ^duchess 
dowager marries a baron, she continues a duchess still ; for [ 402 ] 
all the nobility are and therefore it is no degradation 
A peer, or peeress (either in her own right or by marriage), 
cannot be arrested in civil cases : and they have also many 
peculiar privileges annexed to their peerage in the course of 
judicial proceedings. A peer sitting in judgment, gives not 
his verdict upon oath, like an ordinary juryman, but upon his 
honour : he answers also to bills in chancery upon his ho- 
nour, and not upon his oath * ; but when he is examined as a 
witness either in civil or criminal cases, he must be sworn ^ : 
for the respect, which the law shews to the honour of a peer 
does not extend so far as to overturn a settled maxim, that in 
judicio non crediiur nhi juratis *. The honour of peers is 
however so highly tendered by ilia law, that it is much more 
penal to spread false reports of them and certain other great 
officers of the realm, than of other men : scandal against 
them being called by the peculiar name of scandalum mag* 


• Moor.769. 2 Inst. 50. 6 Rep. 53. 
Staundf. P. C. 152. 

‘ Dyer, 79. Co. Litt. 1 6. 

“ 2 Inst 50. 

Finch. L. 355. 1 Vent 298. 


2 Inst 49. 

* lP.Wm8.146. 
Salk. 512. 

* Cro. Car. 64. 


by the lords ; who did not condescend to try even their own members in 
cases of misdemeanor, and whose criminal jurisdiction it seems to have been 
their own wish, as well as the policy of the law, to narrow. SeeVoLIV. 
p.259. n.b. and p.264. 

(9) ** Notwithstanding (as the court said in the case in Dyer) the curiety 
of the ladies of honour, and of the court.** 
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mimh sutiected to peculiar punisbineiits by divert an- 
Iteit statutes *4 (10) ^ * 

u 

A PEER cannot lose his nobility, but by death or attainder; 
thongh there was an instance in the reign of Edward the 
fourth of the degradation of George Neville duke of Bedford, 
by act of parliament \ on account of his poverty, which ren* 
dered him unable to support his dignity But this is a sin« 
gulor instance: which serves at the same time, by having 
happened, to shew the power of parliament ; and, by having 
happened but once, to shew how tender the parliament h^th 
been, in exerting so high a power. It hath been said indeed % 
that if a baron wastes bis estate, so that he is not able to sup- 
port the degree, the king may degrade him : but it is expressly 
held by later authorities % that a peer cannot be degraded but 
by act o{ parliament, (11) 

[ 403 ] commonalty, like the nobility, are divided into several 

degrees ; and as the lords, though different in rank, yet all of 
them are peers in respect of their nobility, so the commoners, 
though some are greatly superior to others, yet all are in law 
peers, in respect of their want of nobility \ 

The first name of dignity, next beneath a peer, was an- 
tiently that of vidames^ vice^domini^ or valvasors ^ : who are 

* 3 Edvr; I. c. 34. 2 Rich. II. st. 1. ** great extortion, embracery, and main* 

c. 5. 12 Bic. II. c.ll. tenance to be had; to the great 

^ 4 Inst. 355. ** trouble of all such countries where 

* The preamble to the act is remark- such estate shall happen to be ; there- 

able; << forasmuch as oftentimes it is ** fore, &c.’* 

seen, that when any lord is called to ** Moor. 768. 

** high estate, and hath not convenient ^12 Rep. 107. 12 Mod. 56. 

livelihood to support the same dig- ' 2 Inst. 29. 

** nity, it inducadi great poverty and Camden. Britan* t* ordinei* 

** indigence, and causeth qftenCmes 

(lO) The honour of the peers is not protected merely by lod^Led 
punishment on that which slanders them ; but by making things actionable 
in respect of them, which are not so in re6{>ect of commoners. See 
Vol. HLp. 123 . 

(n) Lord Coke states that ** at the creation of an earl he hath some- 
fimes an annuity granted unto him, and sometimes nothing. Co. Litt. 89. b.*’ 
In a note on this, Mr. Haigrave observes, that such annuity was called crea- 
tion moiwy, and that die grant of it usually expressed that it was assigned 
in order to enable the grantee the better to sustain his newly acquired 
dignity. B nbt confined to earis, and was inalienable. 
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m^tioiied by oar anti^ lawyers ^ as magnae digmiaiis,- * 
and sir Edward Coke ^ speaks highly of them. Yet they are 
now quite out of use; and our legal antiquaries are not agreed 
upon even their original or antient office. 


Now therefore the first personal dignity^ after the nobilifyi 
is a knight of the order of St George» or of the garter $ fiirst 
instituted by Edward II L, A. D. 13^4* \ Next (but not till 
after certain (facial dignities, as privy counsellors^ the chan* 
cellors of the exchequer and duchy of Lancaster, the chief 
justice of the king’s bench, the master of the rolls, ai^ the 
other English judges) follows a knight banneret ; who indeed 
by statutes 5 Ric.II. st.2. c.4. and 14 Ric.IL c«l 1. ia^ranked 
next after barons ; and his precedence before the younger sons 
of viscounts was confirmed to him by order of king James I., 
in the tenth year of his reign But, in order to entitle him- 
self to this rank, he must have been created by the king 
in person, in the field, under the royal banners, in time of 
open war Else he ranks after baronets ; who are the next 
order ; which title is a dignity of inheritance, created by let- 
ters patent, and usually descendible to the issue male. It was 
first instituted by king James the first, A.D*\6\\\ in order 
to raise a competent sum for the reduction of the province of 
Ulster in Ireland,* for which reason all baronets have the 
arms of Ulster superadded to their family coat. Next follow 
knights of the baths an order instituted by kfng Henry IV, 
and revived by king George the first. They are so called [404 
from the ceremony of bathing, the night before their crea- 
tion. The last of these inferior nobility are knights bachelot s; 
the most antient, though the lowest order of knighthood 
amongst us : for we have an instance " of king Alfred’s con- * 
ferring this order on his son Athelstan. The ei^tom of the 
antient Germans was to give theiiPyoung men S'shield and a 
laj p k in the great council : this was equivalent to the tbga 
virilis of the Romans : before this they were not permitted to 
bear arms, but were accounted as part of the father’s house- 
hold; after it, as part of the community®. Hence some de- 

BraCtony /.!• c.8. 

• a Inst 667. 

^ Seld. tit. of hon. b.2. c. 5. $ 40,41. 

ll.S. . 


4 lost. 6. 

» Win. Mdnuib. a. 

* Toe. BfoHh* Ofrm* 1S« 



imm BMmtB 


4M 

rive usage of wliich has prevailed all over die 

wealenii worlds dnce it’s reduction by colonies &om those 
northern heroes* Knights are called in Latin eguites cmraU : 
aurati from the gilt spurs they wore; and equUes, because 
tl\ey always served on horseback : for it is observable that 
almost all nations call thdr knights by some appellation de- 
rived from an horse* (12) They are also call^ in our law 
milites^ because they formed a part of the royal army, in vir- 
tue of their feudal tenures ; one condition of which was, that 
every one who held a knight’s fee immediately under the crown 
(which in Edward the second’s time ^ amounted to 20^* per 
annum) was obliged to be knighted, and attend the king in 
his warsf or fine for his non-compliance* The exertion of 
this prerogative as an expedient to raise money in the reign 
of Charles the first, gave great offence ; though warranted by 
law, and the recent example of queen Elizabeth : but it was 
by the statute 16 Car. 1. c.20. abolished; and .this kind of 
knighthood has, since that time, fallen into great disre- 
gard. (IS) 

P Camd. ibid, Co. Litt.74. Stat, de mUU, 1 Ed. II, 

(12) It is rather curious that the terms knight and miles have no re- 
ference at all to a horse. Knight, or cniht, is a boy or youth, and Mr. 
Turner, in a very interesting chapter on the Anglo-Saxon chivalry, traces 
the word from its primitive meaning up to its present, through the grad- 
afions of boy, s^ant, military attendant, sword-bearer. Sec, Book vii. 
ch.xii. The use of the word miles is clearly referable to that period in 
the military history of the middle ages, when the infantry being a miserable, 
ilbdiciplined, ill-armed force, the wealthier and no bier classes who fought 
welbarmed on horseback, were the only troops who were taken any ac- 
count of, and thought worthy of the denomination of soldiers. 

(15) Loi^d Clarendon, Vol.I. p.l 21. 8vo. plrobably gives the true cha- 
racter of this proceeding of Charles, when he speaks of it as having a 
foundoHon in fiflhL hut as being in drcumstancet of proceeding very 'griev- 
ous. Forty peSWu bad been tls(^ estimated value of a knight’s fee in 
20 £^., twenty pounds according to lord Coke’s text, 2 Inst. 594., or foity 
pounds according to the printed text at the time of the writ (viilgo statute) 
1 £.2.; forty pounds was still retained in Charles’s time, though lord Coke 
lays down that the estimation was to be by the real value, and not the 
arhitntry standard of money. 

It does not seem clear that the duty of ^taking knighthood was con- 
fined to tenants in chief. The seventh section of the writ or statute, 
cm whlcfa lord Coke makes aio observation, is rather <d>ecure, but seems 
to aasaae that subtenants in chivalry were bound, by making it a question 
whether tjiose who held in socage were so. And the writ, which consSsta prin- 
cipally 
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TH£as, sir Edward <Jpke sajs aiw aH the names of Hg^ 
nity m dits kmgdoni) esquires and gendem^ befaig onljr 
names of worship. But before these last the hmrdds rank all 
cobnds, seijeants at law, and doctors in the three learned [ 405 
professions *• 

' S lott, 667. 9, 10, and 14 Jac. 1. which aee ia Said. 

* The rules of precedence in Eng- tit. of hon. II. 5. 46. and IL 11. 3. 
land may be reduced to the following — marked f , by andent usage and 
table : m which those mailed ^ are established cnttom ; for which see 
entitled to the rank here allotted them, (among others) Camden’s Britennia, 
by statute SI Hen. VIII. c. 10. (14) tH. ordkwt. Millet’s catalogue of ho- 
— marked t, by sUtute 1 W. & ^. nour, edU, 1610. and Chamberlayne’s 
c. SI. —marked by letters patent, present Stale of England, p.3. cfa. 3. 

s 

Table of Pebcedevob. 

» 

a The king’s children and grandchil- * Lord chancellor or keeper, if a baron. 


dren. * Archbisbop of York. 

• .•..-brethren. * Lord treasurer. ^ 

• uncles. ^ * Ix>rdpre8identofthecouncil.\ ifberaDs, 

• nephews. * Lord privy seal J 


a Archbishop of Canterbury. 


cipally of offers of redress to those on whom the compulsion to take knight- 
hood had been harsh or unjust on other grounds, makes no mention of any 
redress on the ground of sub-tenure. With this agree writs of 29 it 44 H. 5., 
6 E. 1 ., and 6E.2. cited from Selden by lord Lytt; H.S. vol.iii. 554. in 
which sub-tenants are only distinguished by the liberty of receiving their 
knighthood from others than the king. For the right to confer knight- 
hood was not originally a flower of the crown, nor the order itself a part 
of the municipal constitution of any state, but a military and in some sense 
religious institution pervading all Christendom ; and the order itself might 
be conferred by any man who was himself a knight, whether in his own or 
a foreign country. Lord Lytt. 3. 166. And accordingly to tins day a 
foreign knight is a knight in England by our law, though a foreign duke, 
&c. is only an esquire. 7 Rep. Calvin’s case, 50, 1. 

Kmghthood was not due from, nor in aHrictness alloillMo, a minor, for 
as the object of wardship in chivalry was that the lord might provide a fit 
sulMdtute, while the hmr was incapable of doing a knighf s service, he lost 
his ward by suffering him to become a knight, and thereby admitUng him 
to be capable of performing his own service. Lord Lytt.5. 175. 5. 394. 

(14) Thu act fixes the order of precedence of the lords and . great ofi* 
ficers of state, wluch had been rather arUtrarily vari^ <m tome fonucr 
occasions. To relieve the king from an invidious prerogative was the 
object of regulating by Statute a matter to wfaidh the muthorHy of tke 
crown was clearly competent. 4 Inst.561. 
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and gentlemen mte eonibiiiided together by sir 
Edvard Cdce» who observe$\ that every esquire is a g^ide*^ 
sun, and a gentleman is de&ied to be one •qm arma gerii^ 
who bears coat annour, ihe grant of which adds gentility to 
a man’s fiunily ; in like manner as civil nobility, among die 
Romans, was founded in the jus imaginum^ or having the 
image of one ancestor at least, who had borne some curule 
office. It is indeed a* matter somewhat ^tmseuled9 what con- 
stitutes the distinction, or who is a real esquires for it is not 
an estate, however large, that confers diis rank upon it’s 
owner. Camden who was himself a herald, distinguLdies 


* Lord chamberlain. But*^ || Knights of the Carter, 

aee private slat. 1 Geo. I. c.3. ^ |] Privy counsellors. 

* Lord high constid>le. S ^ ^ Chancellor of the exchequer. 

* Lord m a rs ha l . ^ ^ Cliancellor of the duchy. 

* Lord admiral. jj Chief justice of the king's bench. 

* Xiord steward of the household. ^ ^ Master of the rolls. 

* Lord chamberlain of theiiouBe- -1 S il Chief justice of the common pleas. 


hold. 

Dukes. 

Marquesses. 

Dukes* eldest sons. 

Earls. 

Marquesses* eldest sons. 

Dukes* younger sons. 

* ViscounU. 

I Earls* eldest sons. 

^ Marquesses* younger sons. 

* Secretary of state, if a bishop. 

* Bishop of London. 

* • . Durham* 

a Winchester. 

* Bishops. 

* Secretaqf of atate, if a baron. 

* Barons. 

f Speaker of tbe house of commons. 


[{ Chief baron of the exchequer* 
II Judges and barons of the coif. 
II Knights bannerets royal. 

II Viscounts* younger sons. 

II Barons* younger sons. 

11 Baronets. 

^1 Knights bannerets. 

I Knights of the Bath. 

I Knights bachelors. 

If Baronets* eldest sons, 
g Knights* eldest sons. 

|{ Baronets* younger sons. 

{| Knights* younger sons. 

4 Colonels. 

4 Seijeants at law. 

I Doctors. 

I Esquires. 

^ Gentlemen. 


Ixwdy cmnmii iljiiy e rs of the great seal.^ Yeomen. 
Vucounts* elde^ sons. ^ ^ TVadesmen. 


Earls’ younger ^ons. 


I Artificers. 


Barons* eldest sons. 


t Labourers. 


U Married women mad vndows fessional or official; — mnd 
are entitled to the same rank among women to the same lankms thmr eldest 
each other, as thmr hu s bands would brothermwould bear among men, during 
««i|>eccivs]y have borne between them- xhe lives of their fathers, 
ir su^ieidt la merely pro- 

V 


* S Inst. $68. 
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them die most acdturatelj; and he reckons up fimr sorts of 
them^: 1* The eUlest sms of*kiiights» and their eldest smis 
in perpetual succession S. Hie eldest sons of younger sons 
of peers, and their eldest sons in like perpetual succession : 
both whidi species of esquires sir Henry SpellOan entitles 
avmigeri natalitii S. Esquires created . by the king’s letters 
patent or other investiture, and their eldest sons. ^ Esquires 
by virtue of their offices : as jusdces of the peaces and others 
who bear any office of trust under the crown. (15) To these 
may be add^ the esquires of knights of the bath, each of 
whom constitutes three at his installation : hnd all fbre^, 
nay, Irish peers (16); for not only these, but the eldest sons 
of peers of Great Britain, though frequently titular lords, are 
only esquires in the law,, and must so be named in all legal 
proceedings*. As for gentlemen^ says sir Thomas Smiths, 
they be made good cheap in this kingdom : for whosoever 
studieth the laws of the realm,, who studieth in the universities, 
who professeth the liberal sciences, and (to be short) who can 
live idly, and without manual labour, and will bear the port, 
charge, and countenance of a gentleman, he shall be called 
master, and shall be taken for a gentleman. A yeoman is he 
that hath free land of forty shillings by the year ; who was 
antiently thereby qualified to serve on juries, vote for knights 
of the shire, and do any other act, where the law requires one 
that is probus et legalis homo *• 

^ 2 Inst. 668, * 3 Inst. 30. 2 Intt. 667. 

“ 2 Inst. 667. > Commonw. of England, b. 1. c.20. 

Gloss. 43. * 2 Inst. 668. 


( 15 ) I should be disposed to add sir H. Spelman’s qualification, that it 
must be munus armigero deiignatum ; but what' is the prfC^e definition of 
such an office is not very easy to say. ^ 

( 16 ) By the fourth article of the Irish union, an Irish peer (except when 
a member of the house of commons, which he may be as representative of 
any county, city, or borough in Great Britain) is a peer of the united 
kingdodi, and has every privily of peerage, except the right of sitting 
in the house of peers with the privilc^s dependent thereon, and the right 
of sitting on the trial of peers. Irish peerages existi^ at the time of 
the union take precedence next after the then existing pem of Great 
Britain of the same rank ; and all Irish peerages created subsequently 
take precedence with peerages of Great Britain of the same rank, ‘created 
subsequently, according to the date of creation. 

V » 3 
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Tbs zest d die commonalty are, tradMten, ofi^fieen, and- 

labourent who (as well as all'otbers) most in [Hirsuance of 
the statute 1 Hen.y. c. 5. be styled by the name and addition 
of their est^e, d^^e, or mysteiy, and the place to which 
they belcmg; or where they have been conversant, in all ori- 
ginal writs of actitms personal, appeals, and indictments, upon 
whkh process of oo^wry may be awarded ; in order, as it 
should seem, to prevent any clandestine or mistaken outlawry, 
1^ reducing to a specific certainty the person who is the ob- 
ject of it’s process. 
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CHAPTER THE THIRTEENTH. 

OF THE MILITARY AND MARITIME 

STATES. 


^HE military state includes the whole of the soldiery, 
or such persons as are peculiarly appointed among 
the rest of the people for the safeguard and defence of the 
realm. 


« 

In a land of liberty it is extremely dangerous to make a 
distinct order of the profession of arms. In absolute monar- 
chies this is necessary for the safety of the prince, and arises 
from the main principle of their constituUon, which is that 
of governing by fear 5 but in free states the profession of a 
soldier, taken singly and merely as a profession, is justly an 
object of jealousy. In these no man should take up arms, 
but with a view to defend his country and it’s laws : he 
puts not off the citizen when he enters the camp ; but it is 
because he is a citizen, and would wish to continue so, that 
he makes himself for a while a soldier. The laws there- . 
fore and constitution of these kingdoms know no such state 
as that of a perpetual standing soldier, bred up to no other 
profession than that of war : and it was not till the reign of 
Henry VII. that the kings of England had so much as a 
guard about their persons. 

In the time of our Saxon ancestors,, as appears from Ed- [ 4f09 
ward the Confessor’s laws*, the military force of this king- 
dom was in the hands of the dukes or heretochs, who were 
constituted through every province and county in the king- 


* c. ie heretochiii* 
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dam j^^^being taken out of the princpal nobility, and sudh as 
were most remarkable for being sapientes^ Jldelesj et ani^ 
^ motiP Their duty was to lead and regulate the English 
armies, with a very unlimited power ; frotd eis visum Jur 

** mV, ad honorem coronae et utilitatem regniP And because 
of this great power they were elected by the peqple in their 
fuli assembly, or folkraote, in the same manner as sherifis 
were elected : following still that old fundamental maxim 
of the Saxon constitution, that where any officer was in- 
trusted with such power, as if abused might tend to the 
oppression of the people, that power was delegated to him 
by the vote of the people themselves \ So too, among the 
antient Germans, the ancestors of our Saxon forefathers, 
they had their dukes as well as kings, with an independent 
power over the military, as the kings had over the civil state. 
The dukes were elective, the kings hereditary : for so only 
can be consistently understood that passage of Tacitus 
reges ex nohilitate^ duces ex virtute sumunt P in constituting 
their kings, the family or blood-royal‘ was regarded, in 
chusing their dukes or leaders, warlike merit: just as Cmsar 
relates of their ancestors in his time, that whenever they 
went to war, by way either of attack or defence, they elected 
leaders to command them 4 , This large share of power, 
thus conferred by the people, though intended to preserve 
the liberty of the subject, was perhaps unreasonably detri- 
• mental to the prerogative of the crown; and accordingly 
w^e find a very ill use made of it by Edric duke of Mercia, 
410 ] in the reign of king Edmund Ironside, who, by his office of 
duke or heretoch, was entitled to a large command in the 
king’s army, and by his repeated treacheries at last transferred 
the crown to Canute the Dane. 


It seems universally agreed by all historians, that king 
Alfred first settled a national militia in this kingdom, and by 
his prudent discipline made all the subjects of his dominion 

^ IsH vero vmeUgebantur per com* LL* Edw» Cor^eu, iiidL See also Bede, 
** mune con^ium, pro communi utiUtate ecd. hist. 1, 5. c. 10. 

** regni, per promncias et patrias univer* ® De Morib. Germ,7. 

** tatj et per shtgulos comitatui inpteno ^ ** Quum b^um citntas aut iiUUum 
skut et vkecomiies jtnmn- ** drfendU aut imferft magistraius qui 
ciarum et comUatuum efifp dehewt** ** ei bello praesint del^ysUur*** Deb^* 

^ Gtdl* Im €• c* Se. 
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soldiers; but we are unfi>i|iinately left in the dark as to the 
particulars of this his so celebrated regulatbn ; ^|KHigh, from 
what was last observed, the dukes seem to, have been left in 
possession of too large and independent a power; which 
enabled duke Harold, on the death of Edward the Confessor, 
though a stranger to the royal blood, to mount, for a short 
space, the throne of this kingdom, in prejudice of Edgar 
Atheling, the rightful heir. 

« 

Upon the Norman conquest the feodal law was introduced 
here in all it’s rigour, the whole of which is built on a military 
plan. I shall not now enter into the particulars of. that con* 
stitution, which belongs, more properly to the next part of 
our Commentaries; but shall only observe, that in conse- 
quence thereof all the lands in the kingdom were divided 
into what were called knight fees, in number above sixty 
thousand; and for every knight’s fee a knight or soldier, 
miles^ was bound to attend the king in his wars, for forty days 
in a year ; in which space of time, before war was reduced 
to a science, the campaign was generally finished, and a king* 
dom either conquered or victorious «. By this means the king 
had, without any expence, an army of sixty thousand men 
always ready at his command. And accordingly we find one, 
among the laws of William the Conqueror *, which in the 
king’s name commands and firmly enjoins the personal attend- 
ance of all knights and others ; ‘‘ qitod haheant et teneant $e 
“ semper bene in armis et in equisy ut decet et oportet : et quod [ 411 
‘‘ sint semper prompti et bene parati ad servitium suum integrum 
‘‘ nobis explendum et peragendumy cum semper opus adfiterit^ 

‘‘ secundum quod nobis debent de feodis et tenementis suis dejure 
‘‘ facere^ This personal service in process of time degen- 
erated into pecuniary commutations or aids, and at last the 
military part of the feodal systenTwas abolished at the restor- 
ation, by statute 12 Car. II. c. 24. 

In the mean time we are not to imagine that the kingdom 
was left wholly without defence in case of domestic insur- 

* The Poles are, even at this day, weeks, or forty days, in a year. Mod. 
so tenaeious of their anUent eonsdtu- Un. Hist, ixxtr. IS. 
turn, Uiat their pospolite, or militia, ' c« 5$. See Co. IJtt. 75, 76. 
cannot be compelled to serve above sis 
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xmlkmfif or Ijbe proq>ect of fisrdgn mtssicms. Besides those 
Srfao by tiiei| miUtary tenures were bound to perform forty 
days^ service in the field, &st the assize of urtoBy enacted ^ 
27 Hen. II. and afterwards the statute of Winchest^ under 
Edward L cfoUged every man, according to his estate and de- 
gree, to provide a determinate quantity of such arms as were 
then in use, in order to ke^ the peace : and constables were 
appointed in ail hundreds by the latter statute, to see that 
such arms were provided. These weapons were changed 
by die statute 4 & 5 Ph. & M. c. 2. into others of more 
modem service ; but both this and the former provisions were 
repealed in the reign of James I. ' While these continued in 
force, it was usual irom time to time for our princes to issue 
commissions of array, and send into every county officers in 
whom they could confide to muster and array (or set in 
military order) the inhabitants of every district ; and the form 
of the commission of array was settled in parliament in the 
6 Hen. IV., so as to prevent the insertion therein of any new 
penal clauses K But it was also provided', that no man should 
be compelled to go out of the kingdom at any rate, nor out 
of his shire but in cases of urgent necessity; nor should 
provide soldiers unless by consent of parliament. About the 
] reign of king Henry VIII., or his children, lieutenants began 
to be introduced as standing representatives of the crown, 
to keep the counties in military order; for we find them 
mentioned as known officers in the statute 4 & 5 Ph. & M. c.S. 
though they had not been then long in use, for Camden 
speaks of them ” in the time of queen Elizabeth, as extra- 
ordinary magistrates constituted only- in times of difficulty 
and danger; but the introduction of these commissions of 
lieutenancy, which contained in substance the same powers 
as the old commissions of array, caused the latter to fall 
into disuse. 

In this state things continued, till the repeal of the statute 
of armour in the reign of king James the first : afler which, 

* Hoved. jt,D, 1181, ^ Stat. 1 III. st. 2. c.5. and 7. 

** 13 £dw. I. C.6. 25 Bdw. III. st. 5. c. 8. 

^ Stat. 1 Jac. I. c. 25. 21 Jac. I. 15 Rym. 75. 

c. 1^. " BHt, Edit. 1594. 

^ ^Rnsfawordiy part S. page 662, 667. 

See 8 Rym. 374, &:c. 
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when king Charles the first liad^ diuring his norlhem €xpedir 
11011% issued commisskais of lieutenancy^ and ei&erled some 
military powers whichs having been long exerekedy were 
thought to belong to the crown, it became a queidmi in the 
long parliament, how far the^power of the militia did inhe<* 
rendy reside in the king ; being now unsupported any 
statute, mid founded only upon immemorial usage. Tliis 
question, long agitated with great heat and resentment on 
both side% became at length the immediate cause of the &tal 
rupture between the king and his parliament 3 the two houses 
not only denying this prerogative of the crown, the legality 
of which perhaps might be somewhat doubtful : but also seis- 
ing into their own hands the entire power of the ihUitia, the 
illegality of which step could never be any doubt at all. 

Soon after the restoration of king Charles the seornd, 
when the military tenures were abolished, it was thought 
proper to ascertain the power of the militia, to recognise the 
sole right of the crown to govern and command them, and to 
put the whole into a more regular method of military subor- 
dination ^ ; and the order in which the miUtia now stands by 
law is principally built upon the statutes which were then C 
enacted. It is true the two last of them are apparendy 
repealed ; but many of their provisions are re-enacted, with 
the addition of some new reguladons, by the present militia 
laws ; the general scheme of which is to discipline a certain 
number of the inhabitants of every county, chosen by lot for 
three years ; and officered by the lord lieutenant ( 1 ), the deputy 
lieutenants, and other principal landholders, under a com- 
mission from the crown. They are not compellable to march 
out of their coundes, unless in case of invasion or actual re- 
bellion within the realm (or any of it’s dominions or tetri- 

° 13 Car.Il. tt.l. C.6. ld&14C8r. II. c. 3. 15 Car. II. c. 4 , 

(1) This great office was first created in the third year of Edward 6. 
in consequence of the many disturbances in several counties, by the fol- 
lowm of the old i^ligion against the new establishment. It seems in its 
first institution to have been as much civil and judicial as mUitary. The 
first commissions styled the Lord Ueutenants the King’s Justuses, as well 
as Lieutenants, and they were to enqiure of all treason, ffic. The. com- 
nnsskais were renewed yearly. Stiype’s Eccl. Mem. fi. iva. 
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tofies not io my case, ootnp^labie to nmrciC out of tiie 
Idtigdoni* They are to be exercised aC stated times : and 
t^ir discipline in general is liberal and easy; but, when 
drawn out into actual service, they are subject to tiie rigours 
of martial law, as necessary to keep them in ordevr This is 
the constitutional securily which our laws ^ have provided for 
the public peace, and for protecting the realm against foreign 
.or domestic violence. (2) • 

Stia. IS Geo. I|.I. c. 3 , C.4S • IS Geo. III. c« S* 18 Geo. ril. 

4 2 Geo. III. c. S20. 9 Geo. III. c.l4. and 59. 19 Geo. III. c. 72. 

(2) A great many etatutes for the ordering of the militia have been 
passed since the latest of those cited by the author^ which will be found 
arranged in Burn’s Justice, tit. Military Law. The general scheme however 
remains the same as described in the text; the determining the quotas of each 
county is, in ordinary circumstances, left to the privy council to be fixed 
from ten years to ten years, with a power of increase reserved to the 
crown in case of invasion, or imminent danger thereof, or of rebellion ; 
the officering the regiments is entrusted to the lord lieutenants, but the 
officers must have certain qualifications of property according 40 their 
ranks ; the actual enrolment and organization of the regiments is placed 
in the hands of the deputy lieutenants. The mode of filling the ranks is 
by ballot, to which all persons who do not fall within the exemptions of 
the statute are equally liable, and must serve for five years if drawn, un- 
less they produce a substitute, approved of by the deputy lieutenants. In 
case of actual invasion, or imminent danger thereof, and in all cases of 
rebellion and insurrection his majesty has power to call out the militia, and 
place them under military command ; but in ordinary times, by the 556.9. 
C.65. the period during which they may be placed on duty, is limited to 
twenty-eight days in any one year, and the 57 6.5. c. 57. authorizes his 
majesty to suspend their being embodied at all during any year. While 
they are placed on general military duty, there is scarcely any distinction 
in their pay, government, or liability, from those'of the troops of the line, 
except that they are only sworn to serve in 6reat Britain and Ireland, and 
that their service in the latter country cannot exceed two successive years. 
While th^ are merely called ouSfor annual training, they are subject tp no 
punishment which affects life or limb. Besides the militia to which these re- 
gulations apply, there are militaiy forces of other descriptions, but distinct 
also from the standing army. These are the supplemental^ militia, or 
that increase upon the numbers of the r^lar militia which we have seen 
the king is empowered to make in certain circumstances : the local militia, 
superior in number, but more limited in its service thaS the r^lar militia; 
the enrolromit in both of these is by ballot and compulsory; the yeomanry 
which is a mounted volunteer force, and thq nnaU remanis of that large 
bo4|^<of volunteer infantry, if any such now exist, which .started into be- 
ing upon tiie menace of invasion hi^mn France in his late majesty’s re^. 
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Whek ithe nation was ei^faged in war, more vetmm troops 
and more regular discipline were esttomed to benecemryi 
than could be eiqpected from a mere milituu And therefore 
at such times more rigorous methods were put in use for the 
raising of armies, and the due r^ulation and disdpline of the 
soldiery : which are to be looked upon only as temporary 
excrescences bred out of the distemper of the state, and not as 
any part of the permanent and perpetual laws of the kingdom. 

For martial law, which is built upon no settled principles, 
but is entirely arbitrary in it’s decisions, is, as sir Matthew 
Hale observes \ in truth and reality no law, but something ^ 
indulged, rather than allowed as a law. (3) The necessity of 
order and discipline in an army is the only thing which can [ 4H 
give it countenance ; and therefore it ought not to be per* 
mitted in time of peace, when the king’s courts are open for 
all persons to receive justice according to the laws of the land. 
Wherefore Thomas earl of Lancaster being condemned at 
Pontefract, 15 £dw. II., by martial law, his attainder was re- 
versed 1 Edw. III., because it was done in time of peace ^ 

And it is laid down *, that if a lieutenant, or other that hath 
commission of martial authority, doth in time of peace hang 
or otherwise execute any man by colour of martial law, this is 
murder: for it is against magna charta^. The petition of 
right moreover enacts, that no soldier shall be quartered on 
the subject without his own consent ^ : and that no commis- 
sion shall issue to proceed within this land according to mar- 
tial law. (4) And whereas, after the restoration, king Charles 
the second keptnp above five thousand regular troops, by his 
own authority, for guards and garrisons ; which king James 
the second by degrees increased to no less than thirty thou- 

Hist. C. L. c. 2. * Thus, in Poland, no soldier can be 

^ Ibid, 2 Brad. Append. 59. quartered upon the gentry, the only 

* 3 Inst. 52. frcAnen in that republic. Mod. Umv. 

‘ cap, 29. ' Hist, xxxiv. 23. 

^ 3 Car. I. Secalso Stat 31 Car.lL 

c.l. 


(3) Sec post, 418. n. (5). 

(4) But DOW by the mutiny acts the civil magistrate may quarter officers 
and soldiers, not indeed in any private house, but in innB,Uveiystalto, ale- 
houses, victualling, andwine and spirit houses. And die persons on whom 
they are so t^eted are bound to furnish them with diet and bedr in 
certmn quantities and at certmn rates. 
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snails idl paid &om his own mii list; k was made otieef llie 
arth^ of the bill of lights diat the iraiaiig or keeping a 
standing army within the kingdom in time of peace, unless 
it be w^ the consent of parliament, is against law. * 

But, as the feshion of keying standing armies (whidi was 
first introduced by Charles VIL in France, A,JD. 14*4*5*) 
has of' late years universally prevailed over Europe, (though 
some of it*s potentates, being unable themselves to maintain 
than, are obliged to have recourse to richer powers, and 
receive subsidiary pensions for that purpose,) it has also for 
many years past been annually judged necessary by our 
l^slature, for the safety of the kingdom, the defence of the 
possessions of the crown of Gh*eat Britain, and the preserv- 
ation of the balance of power in Europe, to maintain even 
^^5 D in time of peace a standing body of troops, under the com- 
mand of the crown ; who are however ipso facto disbanded 
at the expiration of every year, unless continued by parlia- 
ment And it was enacted by statute 10 W. IlL c.l. that not 
more than twelve thousand regular forces should be kept on 
foot in Ireland, though paid at the charge of that kingdom ; 
which permission is extended by statute 8 Geo. III. c. IS. to 

16,935 men in time of peace. 

■<1 

* 

To prevent the executive power from being able to oppress, 
says baron Montesquieu it is requisite that the armies with 
which it is entrusted should consist of the people, and have 
tlie same spirit with the people ; as was the case at Rome till 
Marius new-modelled the legions by enlisting the rabble of 
Italy, and laid the foundation of all the military tyranny that 
ensued. Nothing then, according to these principles, ought 
to be more guarded against in a free state, than making the 
military power, when such^a one is necessary to be kept on 
foot, a body too distinct from the people. Like ours, it 
should wholly be composed of natural subjects ; it ought only 
to be enlisted for a short and limited time ; the soldiers also 
should live intermixed with the people ; no separate camp, 
no barracks, ho inland fortresses should be allowed. And 
perhaps it might be still better, if, by dismissing a stated 

1 W, &M. it 2. C.2, Sp. L. 11. 6. 

* Babartion,Caia.V. L 
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number and miHiting others at emty rmomi of their term, a 
circiilatioacould be kept between the army and the people, 
and the citizen and the soldier be more intiinatdy connected 
together. 

-To keep this body of troops in order, an annufd act of par- 
liament likewise passes, to punish mutiny and desertkm^ 

and for the better payment of the army and their quarters.” 

This regulates the manner in which they are to be dispersed 
among the several inn-keepers and victuallers throughout the 
kingdom ; and establishes a law martial for their government 
By this, among other things, it is enacted, that if any officei* [416 
or soldier shall excite or join any mutiny, or, knowing o£ it, 
shall not give notice to the commanding officer; or shall 
desert or list in any other regiment, or deep upon his post, 
or leave it before he is relieved, or hold , correspondence with 
a rebel or enemy, or strike or use violence to his superior 
officer, or shall disobey his lawful commands : such offender 
shall suffer such punishment as a court martial shall inflict, 
though it extend to death itself. 

However expedient the most strict regulations may be in 
time of actual war, yet in times of profound peace, a little 
relaxation of military rigour would not, one should hope, be 
productive of much inconvenience. And, upon this prin- 
ciple, though by our standing laws ^ (still remaining in force, 
though not attended to) desertion in time of war is made 
felony without benefit of clergy, and the offence is triable by 
a jury and before justices at the common law ; yet, by our 
militia-laws before mentioned, a much lighter punishment is 
inflicted for desertion in time of peace. So, by the Roman 
law also, desertion in time of war was punished with death, 
but more mildly in time of trancfuillity ^ But our mutiny 
act makes no such distinction : for any of the faults above 
mentioned are equally at all times punishable with death itself, 
if a court martial shall think proper. This discretionary 
power of a court martial is indeed to be guided by the direc- 
tiona of the crown ; which, with regard to military offiencea, 
has almost an absolute legblative power ** His ini|e8ty,” 

y Slat. 18Htii.VI. C.19. 2&S£d. * A like p<m«r ever tbe 

VI. c. 2. isgivcntotbe lofdieltlie AdoaMly 1^ 

* jy, 49. IS. 88. another annual aet for the regula- 
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Ibe ac4 mBy form articles of war and coBirtitiite courts 
joartialf with power to try any crime by sucharticlesy and 
inflict penalties by sentence or judgment of the same*’’ A 
vast and most Important trust I an unlimited power to create 
crimes, and annex to diem any punishments, not extending 
to life or limb ! These ore indeed forbidden to be inflicted, 
417 ] except for crunes declared to be so punishable by this act ; 
whidh crimes we have just enumerated, and, among which, 
we may observe that any disobedience to lawful commands is 
one. Perhaps in some future revision of this act, which is in 
many respects hastily penned, it may be thought worthy the 
wisdom of parliament to ascertain the limits of militaiy sub- 
jection, and to enact express articles of war for the govern- 
ment of the army, as is done for the government of the navy ; 
especially as, by our present constitution, the nobility and 
gentry of the kingdom, who serve their country as militia 
oflicers, are annually subjected to the same arbitrary rule, 
. during their time of exercise. 

One of the greatest advantages of our English law is, that 
not only the crimes themselves which it punishes, but also 
the penalties which it inflicts, are ascertained and notorious : 
nothing is left to arbitrary discretion ; the king by his judges 
dispenses what the law has previously ordained ; but is not 
himself the legislator. How much therefore is it to be re- 
gretted that a set of men, whose bravery has so often pre- 
served die liberties of their countries, should be reduced to a 
state of servitude in the midst of a nation of freemen ! for sir 
Edward Coke will inform us *, tliat it is one of the genuine 
marks of servitude, to have the law, which is our rule of 
action, either concealed or precarious ; « mtsera est servitus 
ubi Jus est vagum aut incognitumJ* Nor is this state of ser- 
vitude quite consistent witfr the maxims of sound policy ob- 
served by other free nations. For, the greater the general 
liberty is which any state enjoys, the more cautious has it 
usually been in introducing slavery in any particular order 
or profession. These men, as baron Montesquieu observes \ 
seeing the liberty which others possess, and which they them- 
are excluded from, are apt (like eunuchs in the mtem 

^ lib augeity*# ntariae 4)reet ^ Sp. L. IS. IS* 

** m ilioiw** » 4 Iitit. 
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seraglios) to live in a ata^ of perpetmd envy aid^ hatred’ tto- 
wards the rest of the community; and indulge a' malignant, 
pleasure in contributing toMestroy those privileges to which' 
they can never be admitted. Hence have many free states^ 
by departing firom this rule,' been endangered by the revolt 
of their slaves : while in absolute and despotic governments^^ 
where no real liberty exbts, and consequently no invidious'' 
comparisons can be formed, such incidents are extremely rate. 
Two precautions are therefore advised to be Observed in all 
prudent and free governments : 1. To prevent the introduc- 
tion of slavery at all : or, 2. If it be already Introduced, not 
to intrust those slaves with arms ; who will ‘ then find them- 
selves an overmatch for the freemen. Much less ought the 
soldiery to be an exception to the people in general, and the 
only state of servitude in the nation. (5) 


(5) There are some parts of this account of the state and government 
of our army, which have been found much fault with, and which cannot 
be entirely sustained. The first of these is the character of martial law, 
adopted from sir M.Hale, which, however true when written by him,’wa8 
no longer correct in the author’s time, when the mord important parts 
of the military code began to be specially enacted in the annual mutiny 
acts, and the remainder was laid down by the king under a discretion 
given to him by the legislative body. When again the army of this country 
was spoken of, as a set of men reduced to a state of servitude in the 
midst of a nation of freemen,*’ it should have been added, that the military 
service was one entered into by voluntary compact, to which we |^ay 
now add that it is a compact, which, if hastily entered into by any citizen, 
may, within a reasonable time, and upon very easy terms he dissolved. 

The existing mutiny acts make it a capital offence in any soldier or ma^ 
rine, to begin, excite, or ‘ join in any mutiny or sedition ; not to use his 
utmost endeavours to suppress the same ; not to give information thereof 
without delay to the commanding officer ; to misbehave before the enemy; 
shamefully to abandon or deliver up any post committed to bis charge ; to 
coidpel or use means to induce the commanding officer to do either the 
one or the other ; to leave a post before relieved, or to be found sleeping 
on it; to hold correspondence with or give advice to any rebel or enem^r^j 
to ti^ vdth any such without proper permission ; to Hrike ;or isse vio^ 
lence againtt his superior officer in the execution of his office ; to 
a lawful commaud of Mir superior officer; or. to desert. In.fiid tOMe 
de^rtipn, however, the court, which tries the <rfknder, may iefAaace to 
transportation, if death seems too severe a puMsbment unto to curcunv 
atimccs, and in all cases the king may commute the sentoce or torif fhr 
tot of transportation. It will be observed,^ Ji; answor,^ luijtorvati^ 
inade at p. 410., that all toic ofibnees, to laiti^are Mtorsaobft 
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the floating bulwark of the island ; an army, from which, 
however strong and powerful, no danger can ever be appre- 
hended to liberty : and accordingly it has been assiduously 
cultivated, even from the earliest ages. To so much perfec- 
tion was our naval reputation arrived in the twelfth century, 
that the code of maritime laws, which are called the Jaws of 
Oleron, and are received by all nations in Europe as the 
ground and substruction of all their marine constitutions, was 
confessedly compiled by our king Richard the first, at the isle 
of Oleron on the coast of France, then part of the possessions 
of the crown of England (7) And yet, so vastly inferior 
were' our ancestors in this point to the present age, that even 
in the maritime reign of queen Elizabeth, sir Edward Coke " 
thinks it matter of boast, that the royal navy of England then 
consisted of ihrec-and-fhirfjj ships. The present condition of 
our marine is in great measure owing to the salutary provisions 
of the statutes called the navigation acts ; whereby the con- 
stant increase of English shipping and seamen w'as not only 
encouraged, but rendered unavoidably necessary. Ry the 
statute 5 llic.II.c.3. in order to augment the navy of En<r-. 
land, then greatly diminished, it was ordained, that none of 
the king s liege people should ship any merchandize out of or 
into the realm hut only in ships of the king’s ligeanec, on pain 
of forfeiture. In the next year, by statute 6 Rie.II. c.8. this 
wise provision was enervated, hy only obliginir the merchants 
to give English ships (if able and sufficient) the preference. 
But the most beneficial statute lor the trade and commerce of 
these kingdoms is that navigation act, the rudiments of which 
were first framed in 1650 with a narrow jiartial view : beino- 
intended to mortify our own sugar islands, which were disat 
fected to the parliament, and still held out for Charles II., by 


® 4 Inst, 144, Coutumes dc la mer.% 
* 4 Inst. 50. 


Scobell. 132. 


(7) It is not a matter of such clear admission that Richard was the first 
compiler of these celebrated laws. Most of the French writers on marine 
law claun the first draught of them as a French code, framed under the 
direction of Eleanor his mother for the use of her continental subjects. 
In the mtr^uction to Mr. J. Park’s system of marine insurances, p.xxvih 
an abstract of their argument is given with a reference to Selden. who 
maintains the position in the text. Mare Clausum. 2. c. 24. 
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stopping the gainful trade which they then carried on with the 
Dutch ; and at tlie sanie time to clip the wings of those our 
opulent and aspiring neighbours. This prohibited all ships 
of foreign nations from trading witli any Englisli plantations 
without licence from the council of state. In 1651 * the pro- 
hibition was extended also to the mother country *’ and no 
goods were suffered to be imported into Kiigland, or any of 
its dependencies, in any other than English bottoms ; or in 
the ships of that European nation of which the merchandize 
imported was the genuine growth or manufacture. At the 
restoration the former provisions were continued, by sta- 
tute 12 Car. II. C.18. with this very material improvement, 
that the master and three-fourths of the mariners shall also 
be English subjects. (8) 

Many laws have been made for the supply of the royal 
navy with seamen ; for their regulation when on board ; and 
to confer privileges and rewards on them during and after 
their service. 

1. First, for their supply. The power of impressing sea- 
faring men for the sea service by the king’s commission has 
been a matter oi* some dispute, and submitted to with great 
reluctance; though it hatJi very clearly and learnedly been 
shewn by sir Michael Foster \ that the practice of impressing 
and granting powers to the admiralty for that purpose is of 

i' Mod. Un. Hist. xli. 289. j Hep. 1 1 

* Scobcll.176. 


(8) The 4G.4. c. 41. repeals the former ship registry acts; and the effect 
of the present system is that no ship is entitled to the privileges of a British 
vessel, that is not registered according to the form given in that statute ; 
and that no ship c m be so registered «nless she be wholly of the built of 
the united kingdom, the Isle of Man, Guernsey, or Jersey, or some one of 
the colonies, plantations, islands, or territories of the British empire, or 
unless she be a vessel condemned as prize, or for slave-trading; and unless 
in either case she wholly belongs to his majesty’s subjects, duly entitled to 
be owners of such vessel. And no one is entitled to be such owner if he 
has taken the oath of allegiance to any foreign power, unless afterwards 
naturalized or made a denizen ; nor any one who usually resides out of 
his majesty’s dominions, unless he be a member of some British factory, or 
be a partner in or agent for some mercantile house actually carrying on 
trade in Great Britain or Ireland. 
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very antient date, and hath been uniformly continued by a 
regular series of precedents to the present time : whence he 
concludes it to be part of the common law The difficulty 
arises from hence, that no statute has expressly declared this 
power to be in the crown, though many of them very strongly 
imply it. The statute 2 Ric. II. c. 4. speaks of mariners be- 
ing arrested and retained for the king’s service, as of a thing 
well known and practised without dispute : and provides a 
remedy against their running away. By a later statute ^ if 
any waterman, who uses the river Thames, shall hide himself 
during the execution of any commission of pressing for the 
king's service, he is liable to heavy penalties. By another 
no fisherman shall be taken by the queen’s commission to 
serve as a mariner ; but the commission shall be first brought 
to two justices of the peace, inhabiting near the sea coast 
where the mariners are to be taken, to the intent that the 
justices may chuse out and return such a number of able- 
bodied men, as in the commission are contained, to serve her 
majesty. And, by others ", especial protections are allowed 
to seamen in particular circumstances, to prevent them from 
being impressed. And ferrymen are also said to be privileged 
from being impressed, at common law ®. AH which do most 
evidently imply a power of impressing to reside somewhere ; 
and, if any where, it must, from the spirit of our constitu- 
tion, as well as from the frequent mention of the king’s com- 
mission, reside in the crown alone. 

But, besides this method of impressing (which is only de- 
fensible from public necessity, to which all private consider- 
ations must give way), there are other ways that tend to the 
increase of seamen, and manning the royal navy. Parishes 
may bind out poor boys apprentices to masters of merchant- 
men, who shall be protected from impressing for the first 
three years ; and if they are impressed afterwards, the mas- 
ters shall be allowed their wages ** : great advantages in point 
of wages are given to volunteer seamen, in order to induce 

^ S«e also Comb. 245. BaiT.3S4. c.l7. 2 Geo. III. c,15. H Geo. IH. 

> Stat. 2 & 3 Pb. and M. c.l6. c. S8. 19 Geo. III. c.75, 

^ Stat. 5 Elis, c, 5. ^ Sav. 14. 

» Stat. 7 & 8 W. III. c. Si. P Stat. 2 & 3 Ana. c.S. 

2 Ann. c.6. 4dldAnn. €.19. ISGto.II. 
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them to enter into his majesty’s service ; and every foreign 
seaman who during a waft* shall serve two years in a man of 
war, merchantman, or privateer, is naturalized ipso Jacio\ 

About the middle of king William’s reign a scheme was set 
on foot* for a register of seamen to the number of thirty 
thousand, for a constant and regular supply of the king’s 
fleet ; with great privileges to the registered men, and, on [ 4‘2( 
the other hand, heavy penalties in case of their non-appear- 
ance when called for : but this registry, being judged to be 
be ineflectual as well as oppressive, was abolished by sta~ 
tute 9 Ann. c.21. 

2. The method of ordering seamen in the royal fleet, and 
keeping up a regular discipline there, is directed by certain 
express rules, articles, and orders, first enacted by the autho- 
rity of parliament soon after the restoration * ; but since new- 
modelled and altered, after the peace of Aix la Chapelle 
to remedy some defects which w^ere of fatal consequence in 
conducting the preceding war. In these articles of the navy 
almost every possible offence is set down, and the punish- 
ment thereof annexed ; in which respect the seamen have 
much the advantage over tlveir brethren in the land-service ; 
whose articles of war are not enacted by parliament, but 
framed from time to time at the pleasure of the crown. Yet 
from whence this distinction arose, and why the executive 
power, which is limited so properly with regard to the navy, 
should be so extensive with regard to the army, it is hard to 
assign a reason : unless it proceeded from the perpetual 
establishment of the navy, which rendered a permanent law 
for their regulation expedient ; and the temporary duration 
of the army, which subsisted only from year to year, and 
might therefore with less danger be subjected to discretionary 
government. But whatever %as apprehended at the first 
formation of the mutiny act, the regular renewal of our 
standing force at the entrance of every year has made this 
distinction idle. For, if from experience past we may judge 
of future events, the army is now lastingly ingrafted into the 
British constitution ; with this singularly fortunate circum- 

Stat. 31 Geo. II. c.lO. ^ Stat. 13 Car. II. st.l. c. 9. 

' Stat. 13 Geo. II. c.3. Stat. 29 Geo. II. c. 33. amended 

« Stat. 7&8W. C.21. by 19 Geo. HI. «. 17. 
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stance 9 that any branch of the legislature may annually put 
an end to its legal existence, by refusing to concur in its 
continuance. 

] 3. With regard to the privileges conferred on sailors, they 

are pretty much the same with those conferred on soldiers ; 
with regard to relief when maimed, or wounded, or super- 
annuated, either by county rates, or the royal hospital at 
Greenwich ; with regard also to the exercise of trades and, 
the power of making nuncupative testaments : and farther 
no seaman on board his majesty’s ships can be arrested for any 
debt, unless the same be sworn to amount to at least twenty 
pounds ; though, by the annual mutiny acts, a soldier may 
be arrested for a debt which extends to half that value, but 
not to a less amount. (9) 

r 

T 

Stat. 31 Geo. IL c.lO. 


(9) A soldier has now an equal exemption in this respect. 



Cli. u. 


OF PERSONS. 


422 


CHAPTER THE FOURTEENTH. 

OF MASTER AND SERVANT. 


JJAVING thus commented on the rights and duties of 
persons as standing i\\\he public relations of magistrates 
and people, the method I iiave marked out now leads me 
to consider their rights and duties in private oeconomical 
relations. 

The three great relations in private life are, 1. That of 
mastci' and seroant ; which is founded in convenience, whereby 
a man is directed to call in the assistance of others, where 
his own skill and labour will not be sufficient to answer the 
cares incumbent upon him. 2. That of husband and vo^e j 
which is founded in nature, but modified by civil society : 
the one directing man to continue and multiply his species, 
the other prescribing the manner in which that natural im-^ 
pulse must be confined and regulated. 3. That of yarent and 
child : which is consequential to that of marriage, being its 
principal end and design : and it is by virtue of this relation 
that infants are protected, maintained, and educated. But, 
since the parents, on whom this care is primarily incumbent, 
may be snatched away by death before they have completed 
their duty, the law has therefor# provided a fourth relation. 

4. Tliat of guardian and ward ; which is a kind of artificial 
parentage, in order to supply the deficiency, whenever it 
happens, of the natural. Of all these relations in their 
order. 

In discussing the relation of master and servant^ I shall first ^ 
consider the several sorts of servants, and how this relation 
is created and destroyed : secondly, .,the effect of this relation 
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with regard to the parties themselves : and, lastly, its effects 
with regard to other persons. 


I. As to the several sorts of servants : I have formerly 
observed » that pure and proper slavery does not, nay cannot, 
subsist in England : such, I mean, whereby an absolute and 
unlimited powor is given to the master over the life and for- 
tune of the slave. And indeed it is repugnant to reason, and 
the principles of natural law, that such a state should subsist 
any where. The three origins of the right of slavery, assigned 
by Justinian \ are all of them built upon false foundations 
As, first, slavery is held to arise “ jure gentium^^ from a 
state of captivity in war $ whence slaves are called mancipia^ 
quasi tuanu captu The conqueror, say the civilians, had a 
right to the life of his captive, and, having spared that, has 
a right to deal with him as he pleases. But it is an untrue 
position, when taken generally, that by the law of nature or 
nations a man may kill his enemy ; he has only a right to kill 
him in particular cases t in cases of absolute necessity, for 
self-defence^ and it is plain this absolute necessity did not 
subsist, since the victor did not actually kill him, but made 
him prisoner. War is itself justifiable only on principles of 
self-preservation ; and therefore it gives no other righf over 
prisoners, but merely to disable them from doing harm to us, 
by confining their persons : much less can it give a right to 
kill, torture, abuse, plunder, or even to enslave an enemy, 
when the war is over. Since, therefore, the right of making 
slaves by captivity depends on a supposed right of slaughter, 
that foundation failing, the consequence drawn from it must 
fail likewise. But, secondly, it is said that slavery may be^n 
‘‘ jure civili:^ when one man sells himself to another. This, 
if only meant of contracts to serve or work for another, is 
424 ? ] Tery just 2 but when applied to strict slavery, in the sense of 
the laws of old Rome or modem Barbary, is also impossible* ** 
Every sale implies a price, a quid pro quo^ an equivalent given 
to the seller in lieu of what he transfers to the buyer : but 
what equivalent can be given for life and liberty, both of 

• Page i27. oivcft, cufii Hibet hcmo, major viginH 

** Smvi atd'natcuntur autfiuni, Nas» amm^ ad pretium partmpandum iem 
cuxdur ex andUit noUris : jfiunt auijttre venundari pauia est* Inst. 1. S, 4* 

(, id esi, ex ctqieitiiate t mUdufe ^ Monteiq. L. xv. 2. 
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which (in ftbscdute slavery.) are held to be in the master’s dis-* 
posal ? His property alsdy the very price he seems to receive, 
devolves ipso facto to bis master the instant he becomes his 
slave. In this case, therefore, the buyer gives nothing, and 
the seller receives nothing : of what validity then can a sale 
be, which destroys the very principles upon which all sales 
are founded? Lastly, we are told, that besides these two 
ways by which slaves “ Jiuntf or are acquired, they may also 
be hereditary : servi nascuntttr f the children of acquired 
slaves are jure naturae^ by a negative kind of birthright, 
slaves also. But this, being built on the two former rights, 
must fall together with them. If neither captivity, nor the 
sale of one’s self, can by the law of nature and reason reduce 
the parent to slavery, much less can they reduce the offspring. 

Upon these principles the law of England abhors, and will 
not endure the existence of, slavery within this nation ; so 
that when an attempt was made to introduce it by statute 
1 Edw. VL c. 3^ which ordained that all idle vagabonds should 
be made slaves, and fed upon bread and water, or small 
drink, and refuse meat; should wear a ring of iron round 
their necks, arms, or legs ; and should be compelled by beat- 
ing, chaining, or otherwise, to perform the work assigned 
them, were it never so vile ; the spirit of the nation could 
not brook this condition, even in the most abandoned rogues } 
and therefore this statute was repealed in two years after- 
wards And now it is laid down % that a slave or negro, 
the instant he lands in England, becomes a freeman ; that is, 
the law will protect him in the enjoyment of his person and 
his property. Yet, with regard to any right which the mas- 
ter may have lawfully acquired to the perpetual service of 
John or Thomas, this will remaui exactly in the same state as 
before : for this is no more that! the same state of subjection 
for life, which every apprentice submits to for the space of 
seven years, or sometimes for a longer term. ( I ) Hence too it 

^ Sut 3&4 Edw. VI. c. IS. ' Salk. 666. 


(1) By the word ** law^Uy*’ in this sentence the author mast be ti^eiT 
to mean " according to ge^at law,’* not according to iocat law,** a die* 
tinction which he shortly after makes hknself. It b obvious that in the 


42 


case 
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follows^ that the infamous and unchristian practice of with- 
holding baptism from negi’o servants, lest they should thereby 
gain their liberty, is totally without foundation, as well as 
without excuse. The law of England acts upon general and 
extensive principles : it gives liberty, rightly understood, that 
is, protection to a Jew, a Turk, or a heathen, as well as to 
those who profess the true religion of Christ ; and it will not 
dissolve a civil obligation between master and servant, on 
account of the alteration of faith in either of the parties, 
but the slave is entitled to the same protection in England 
before, as after, baptism : and whatever service the heathen 
negro owed of right to his American master, by general not 
by local law, the same (whatever it be) is he bound to render 
when brought to England and made a Christian. 

1. The first sort of servants, therefore, acknowledged by 
the laws of England, are menial sei'vants ; so called from being 
intra moefiia^ or domestics. The contract between them 
and their masters arises upon the hiring. If the hiring be 
general, without any particular time limitetl, the law construes 
it to be a hiring for a year ^ ; upon a principle of natural equity 
that the servant shall serve, and the master maintain him, 

* Co, Liu. 42. 


case of 'a slave no right to his perpetual service can have been acquired by 
the master according to general law ; for such right would be grounded on 
a contract, made cither before or after the state of slavery commenced ; 
if made before, then, as by the hypothesis the party became a slave by the 
same contract, the contract must be wholly void, because it created that 
unlawful state of slavery : if made after, then it is wholly void, because the 
slave was not a free agent at the time of making it. In the celebrated 
tjase of James Somersett, 20 Howell’s State Trials, 79., it was determined 
by the court of king’s bench that a negro slave, when brought to England 
by his master, becomes free, and kis master having seized him after he had 
run away, the court on a habeas corpus discharged him. See the case of 
Forbes v. Cochrane^ 2B,&C.448. cited p.l27. n.6. 

Tiiere are British statutes which recognise a local state of slavery in 
some of our colonies, and it still subsists in them : and the trade in slaves 
was, as we all know, formerly recognised and regulated by other British 
statutes ; but since the author’s death, that has been abolished so far as re- 
gards British participation in it by the 47 G.7. st.l. c.56. amended and 
enforced by several subsequent statutes, such as 51 G.5. c. 23., 58 G. 3. c.49.,. 

59G.3. C.120.; all which are repealed, and the whole law on the 
subject consc^idated by the 5G.4. cA 
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thoiighout all the revolutions of the respective seasons ; as 
well when there is work to be done, as when tliere is not « : 
bnt the contract may be made for any larger or smaller term. 

All single men between twelve years old and sixty, and married 
ones under thirty years of age, and all single women between 
twelve and forty, not having any visible livelihood, are com- 
pellable by two justices to go out to service in husbandry or 
certain specific trades, for the promotion of honest industry : 
and no master can put away his servant, or servant leave his 
master, after being so retained, either before or at the end 
of his term, without a quarter’s warning ; unless upon rea- [ 426 
sonable cause to be allowed by a justice of the peace ** (2) : 
but they may part by consent, or make a special bargain. 

2. Another species of servants are called apprentices^ (from 
apprendre^ to learn,) and are usually bound for a term of years, 
by deed indented, or indentures, to serve their masters, and 
be maintained and instructed by them. I'his is usually done 
to persons of trade, in order to learn their art and mystery ; 
and sometimes very large sums are given with them, as a pre- 
mium for such their instruction : but it may be done to hus- 
bandmen, nay to gentlemen, and others. And ‘ children of 
poor persons may be apprenticed out by the overseers, with 
consent of two justices, till twenty-one years of age, to such 
persons as are thought fitting ; who are also compellable to 
take them ; and it is held, that gentlemen of fortune, and 
clergymen, are equally liable with others to such compul- 
sion ^ \ for which purposes our statutes have made the in- 

® F. N.B. 168. & M. C..30. 2&3Ann. c. 6. 4&5Ann. 

^ Stat. 5 Eliz. c,4, c.l9. 17 Geo. II. c. 5. 18 Geo. III. 

• Stat 5 Eliz. c. 4. 43 Eliz. c. 2. c. 47. (.3) 

iJac.I. c. 25. 7 Jac. L c. 3. 8&9W. ^ Salk. 67. 491. 


(2) But it should seem at this day that if no special contract be made, 
a domestic servant is entitled only to a month’s warning or a month’s 
wages in lieu of it, 3 Espinasse’s Ni. Pri. Rep. 255. Robimon v. Hindman, 
The jurisdiction of magistrates extends only to servants in husbandry, and 
in the trades specified in the different statutes. 6 Term. Rep. 583. Rex 
V. Hulcott, 20G.2. c.19., 4G.4. c.34. 

(3) And see further, 32G.3. c.57., 33G.3. c.55., 42G.3. C.46., 42G.3. 
C.75.,51G.5. C.80., 54G.3. C.96., 54G.3. C.107., 56G.3. C,139., 1 &2G.4. 
C.42., and 4G.4. c.34. 
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dentures obligatory, even though such parish apprentice be a 
minor K Apprentices to trades may be discharged on rea- 
sonable cause, either at the request of themselves or masters, 
at the quarter sessions, or by one justice, with appeal to the 
sessions ® ; who may, by the equity of the statute, if they 
think it reasonable, direct restitution of a rateable share of the 
money given with the apprentice : and parish apprentices 
may be discharged in the same manner by two justices (4*) 
But if an apprentice, with whom less than ten pounds hath 
been given, runs away from his master, he is compellable to 
serve out his time of absence, or make satis&ction for the 
same, at any time within seven years after the expiration of 
his original contract ^ (5) 

3. A THIRD species of servants are labourers^ who are only 
hired by the day or the week, and do not live intra moenia^ as 

427 ] part of the family ; concerning whom the statutes before 
cited ^ have made many very good regulations ; 1. Directing 
that all persons who have no visible effects may be compelled 
to work ; 2. Defining how long they must continue at work 
in summer and in winter : 3. Punishing such as leave or 
desert their work : 4. Empowering the justices at sessions, 
or the sheriff of the county, to settle their wages (6) : and, 5. 
Inflicting penalties on such as either give, or exact, more 
wages than are so settled. 

4. There is yet a fourth species of servants, if they may 
be so called, being rather in a superior, a ministerial, capa- 


* Stat. 5 Eliz. c. 4. 4S Eliz. c. 2. 
Cro. Car. 179. (4) 

StaU 5 Eliz. c. 4. 

' Salk. 68. 


o Stat. 20 Geo. II. c.l9. 

Stat. 6 Geo. III. c. 26. 

*1 Stat. 5 Eliz. C.4. 6 Geo. Ill 

c. 25. 


(4) The case in Cro. Car. 179. does not apply. 

(5) The head of apprenticeship both as it regards the parties to the 
contract among themselves, and their mutual rights and remedies; and 
also as it regards the acquisition of a settlement by the apprentice, has 
given rise to many regulations by statute, and almost innumerable deci- 
rions ; the best analysis of which the reader vdll find under the title Ap- 
prenrioe in Bum^s Jnitice. 

(6) .11ii6 power is taken away by the 55G.3. c.40., and of course the 
penalties which are mentioned in ^e next soitence are also abolished. 
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city ; such as stemards^ Jactor^ and hailij^ : whom however 
the law considers as servant pf^o tempore^ with regard to such 
of their acts as affect their master’s or employer’s property. 
Whicli leads me to consider. 

11. The manned in which this relation, of service, affects 
either the master or servant. And, first, by hiring and ser- 
vice for a year, or apprenticeship under indentures, a person 
gains a settlement in that parish wherein he last served forty 
days ^ In the next place, persons serving seven years as ap* 
prentices to any trade have an exclusive right to exercise that 
trade in any part of England *. This law, with regard to the 
exclusive part of it, has by turns been looked upon as a hard 
law, or as a beneficial one, according to the prevailing humour 
of the times ; which has occasioned a great variety of resolu- 
tions in the courts of law concerning it ; and attempts have 
been frequently made for it’s repeal, though hitherto with- 
out success. At common law every man might use what 
trade he pleased; but this statute restrains that liberty to 
such as have served as apprentices : the adversaries to which 
provision say, that all restrictions (which tend to introduce 
monopolies) are pernicious to trade ; the advocates for it 
allege, that unskilfulness in trades is equally detrimental 
to the public as n^pnopolies. This reason indeed only extends 
to such trades, in the exercise whereof skill is required : 
but another of their arguments goes much farther ; viz* that 
apprenticeships are useful to the commonwealth, by em- 
ploying of youth, and learning them to be early industrious ; 
but that no one would be induced to undergo a seven years’ 
servitude, if others, though equally skilful, were allowed the 
same advantages without having imdergone the same discipline: 
and in this there seems to be much reason. However, the 
resolutions of the courts hav^ in general rather confined 
than extended the restriction. No trades are held to be within 
the statute, but such as were in being at the making of it ^ : 
for trading in a country village, apprenticeships are not 
requisite v ; and following the trade seven years, without any 


** Sieaags564. 

■ Stftt. C.4. §31. 


' Lord BAyw. S14. 

« iVcatr.SL tiUkSSS. 
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effectusl prosecution, (either as a master or a servant,) is 
sufficient without an actual apprenticeship (7) 

t 

A MASTER may by law correct his apprentice for negli- 
gence or other misbehaviour, so it be done with moderation * : 
though if the master or master’s wife beats any other*«servant 
of iiill age, it is good cause of departure But if any servant, 
workman, or labourer assaults his master or dame, he shall 
suffer one ^ year’s imprisonment, and other open corporal 
punishment, not extending to life or limb 

By service all servants and labourers, except apprentices, 
become entitled to wages : according to their agreement, if 
menial servants ; or according to the appointment of the 
sheriff or sessions, if labourers or servants in husbandry ; for 
the statutes for regulation of wages extend to such servants 
only a; it being impossible for any magistrate to be a judge 
of the employment of menial servants, or of course to assess 
their wages. (8) j 

III. Let us, lastly, sec how strangers may be affected by 
this relation of master and servant : or how a master may 
429 ] behave towards others on behalf of his servant ; and what a 
servant may do on behalf of his master. 

And, first, the master may mainlain^ that is, abet and 
assist his servant in any action at law against a stranger : 
whereas, in general, it is an offence against public justice to 
encourage suits and animosities, by helping to bear the ex- 
pense of them, and is called in law maintenance \ A master 
also may bring an action against any man for beating or maim- 

Lord Raym. 1179. Wallen gut y F. N. B.I68. Bro. Abr. t. La- 
tum V* Holton. Tr, S3 Geo. II. (by llll hourerSt 51. Trespass, 349. 
the judges.) 1 SirW. Bl. 233. * Stat. 5 Eli«. c.4. 

* 1 Hawk. P. C. c. 29. s, 5. Lamb. * 2 Jones, 47. 

Eiren.130. Cro. Car, 179. 2 Show. 2 Boll. Abr. 11 6. 

289. 

(7) The penal and exclusive part of the statute of Elizabeth is now re- 
pealed by the 54 G. 5. c. 96. It is therefore unimportant to remark that 
the case cited from lord Raymond does not apply. 

(8) See ante, p.427. n.(6). 
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ing his servant ; but in such case he must assign, as a special 
reason for so doing, his own ciainage by the loss of his service ; 
and this loss must be proved upon the trial A master 
likewise may justity an assault in defence of his servant, and a 
servant in defence of his master ^ : the master, because he has 
an interest in his servant, not to be deprived of his service ; 
the servant, because it is part of bis duty, for which he 
receives his wages, to stand by and defend his master ^ (5) 

Also, if any person do hire or retain my servant, being in my 
service, for which the servant departeth from nie, and goeth 
to serve the other, I may liave an action of damages against 
both the new master and the servant, or either of them : but 
if the new master dkf not know that he is my servant, no 
action lies ; unless he afterwards refuse to restore him upon 
information and demand The reason and foundation upon 
whicii all this doctrine is built, seem to be the property 
that every man has in the service of his domestics ; acquired 
by the contract of hiring, and purchased hy giving tlmm 
wages. (9) 

As for those thitigs wlrich a servant may do on behalf of 
his master, they seem all to proceed upon this principle, 
that the master is answerable for the act of his servant, if 
done by his command, either expressly given, or implied : 
nani, qni facit per alium^ facit Therefore, if the ser- 

vant commit a trespass by the command ror encouragement 
of his master, the master shall be guilty of it, though the [ 4*30 
servant* is not thereby excused, for he is only to obey his 
master in matters that are honest and lawful.? If. an 

c 9 Rep. 113. and a liusband or father for tlie chastity 

^ 2 Roll. Abr. 546. of his \^ife or daughter. 

* In like manner, by the laws of king ^ F. N. 13. 167, 168. 

Alfred, c. 3ft. a servant was allowed to, \ 4 Inst. 109. 
fight for his master, a patent for his child , 


(9) The first of these positions has been often denied, and the distinc*' 
tion taken between the two, Bro. Abr. Trespass, pi. 1 89., Salkeld, 407. but 
in Tlckell y. Ready Loffl’s Rep. 215. Lord Mansfield affirmed it, saying, 
I cannot tell them (the jury). a master interposing when his servant is as- 
sailed is not justifiable under the circumstances of the case, as well t^s 
servant interposing for his master. It rests on the reUstim^ 

(6) SeeVol.III, p.l42. n.(20). 
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keeper's servwits rob his guests, the master is bound to resti- 
tution ^ : for as there is a confidence reposed in him, diat 
he will take care to provide honest servants, his negligence 
is a kind of implied consent to the robbery ; nam, qui non 
prohibet^ cum prohiberepossitj juhet, (lO) So likewise, if the 
drawer at a tavern sells a man bad wine, whereby his health 
is injured, he may bring an action against the master ' : 
for although the master did not expressly order his servant 
to sell it to that person in particular, yet his permitting 
him to draw and sell it at all is impliedly a general com- 
mand. 

In the same manner, whatever a servant is permitted to do 
in the usual course of his business, is equivalent to a general 
command. If I pay money to a banker’s servant, the banker 
is answerable for it : if I pay it to a clergyman’s or a physi- 
cian’s servant, whose usual business it is not to receive money 
for his master, and lie embezzles it, I must pay it over again. 
If a iiteward lets ,a lease of a farm, without the owner’s 
knowledge, the owner must stand to the bargain ; for this is 
the steward’s business. A wife, a friend, a relation, that use 
to transact business for a man, are quoad hoc his servants ; 
and the principal must answer for their conduct: for the law 
implies, that they act under a general command ; and without 
such a doctrine as this no mutual intercourse betw^een man 
and man could subsist with any tolerable convenience. If I 
usually deal with a tradesman by myself, or constantly pay 
him ready money, I am not answerable for what my servant 
takes up upon trust; for here is no implied order to the 
tradesman to trust my servant : but if I usually send him 
upon trust, or sometimes on trust and sometimes with ready 
moneys I am answerable for all he takes up : for the trades- 
man cannot possibly distinguish when he comes by my order, 
and when upon his own authority 

[ 481 ] If a servant, lastly, by his negligence does any damage to 
a stranger, the master shall answer for bis neglect; if a 

li Noy’s max, c. 43. Dr. & Stud. d. e. c. 4a, Koy*! 

* 1 Roll, Abr.*95. max. c. 44. 

(10) SecVol.III. p.iss. 
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smith’s servant lames a Ijprae while he is slioetng him, an 
action lies against the master, and not against the servant. (11) 
But in diese cases the damage must be done while he is ac- 
tually employed in the master’s service ; otherwise the servant 
shall answer for his own misbehaviour. Upon tliis principle, 
by the common law if a servant kept his master’s fire 
negligently, so that his neighbour’s house was burned down 
thereby, an action lay against the master ; because this negli- 
gence happened in bis service ; otherwise, if the servant, going 
along the street with a torch, by negligence sets fire to a 
house ; for there he is not in his master’s immediate service, 
and must liimself answer the damage personally. But now 
tlie common law is, in the former cose, altered by 
tute 6 Ann. C.3. which ordains that no action shall be main- 
tained against any in whose house or cliamber any fire shall 
accidentally begin ; for their own loss is sufficient punishment 
for their own or their servant’s carelessness. But if such fire 
happens through negligence of any servant (whose loss is 
commonly very little), such servant shall forfeit 100/. to be 
distributed among the sufferers ; and, in default of payment, 
shall be committed to some workhouse, and there kept to 
hard labour for eighteen months (12) A master is, lastly, 
chargeable if any of his family layeth or casteth any thing out 

of his house into the street or common highway, to the da- 

* 

* Noy*s max. c. 44. was bound to pay double to the suf. 

Upon a similar principle, by the ferers ; or, if he was not able to pay, 
law of the 12 tables at Rome, a per- was to suffer a corporal punishment, 
son by whose negligence any fire began, 

(11) The latter part of this position seems questionable; for how can 
it be a justification to the servant m an action brought against him by a 
stranger, that the injury sustained in consequence of his negligent 
performance of the lawful orders of his master. In 1 Roll. Abr. 95. it is 
said that if the servant of a taverner sfll had wine knowingly, no action 
lies against him, for he only did it as servant. But this seems certainly not 
to he relied on ; for as this case is put, the act of the servant is a wilful 
wrong, which no order of his master will justify him in committing. It it 
clear that the negligent servant is liable to his master for the damages 
which the master may have paid in an action brought against iim 4Sor 
the consequences of his negligence; and it would be extraordinaty If the 
master’s supposed commands were a justification as against third persons, 
and nqt against himself. 

(12) This statute is repealed, but a similar provision was ihade b)r the 
reneaUnff statute 14 G. 5. c.78. 
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mage of any individual, or tBe .common nuisance of hb 
majesty’s liege people ” ; for the master hath the superintend- 
ence and charge of all his househcdd. And this also agrees 
with the civil law® ; which holds that the pata* familias^ in 
this and similar cases, ob aUerius eulpam tenetur^ sive seroi 
sive liberU^ 

482 3 We may observe, that in all the cases here put, the master 
may be frequently a loser by the trust reposed in his servant, 
but never can be a gainer ; he may frequently be answerable 
for his servant’s misbehaviour, but never can slielter himself 
from punishment by laying the blame on his agent. The 
reason of this is still uniform and the same ; that the wrong 
done by the servant is looked upon in law as the wrong of the 
master himself ; and it is a standing maxim, that no man shall 
be allowed to make any advantage of his own wrong. (13) 

" Noy's c. 44. o Ff. 9. 3, 1 Xmt. 4. 5. ] . 

(13) It is quite consistent with this principle, that, where the act of the 
servant is whful, and not done by his master’s orders, nor subsequently 
adopted by his master, no action can be maintained against this latter ; the 
seryant js alone responsible. 
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CHAPTER THE FIFTEENTH. 

OF HUSBAND AND WIFE. 


^HE second private relation of persons is that of marriage^ 
which includes the reciprocal rights and duties of husband 
and wife ; or, as most of our elder law-books call them, of 
baron and feme. In the consideration of which I shall, iu 
the first place, inquire, how marriages may be contracted or 
made ; shall next point out the manner in which they may be 
dissolved; and shall, lastly, take a view of the legal effects 
and consequence of marriage. 

r 

I. Our law considers marriage in no other light than as a 
civil contract. The holiness of the matrimonial state is left 
entirely to the matrimonial law' ; the temporal courts not 
having jurisdiction to consider unlawful marriage as a sin, but 
merely as a civil Inconvenience. The punishment, therefore, 
or annulling, of incestuous or other unscriptural marriages, 
is the province of the spiritual courts ; which act pt'O salute 
animae *. And, taking it in a civil light, the law treats it as 
it does all other contracts : allowing it to be good and valid 
in all cases, where the parties at the time of making it were, 
in the first place, willing to contract ; secondly, able to con- 
tract ; and, lastly, actually did oontract, in the proper forms 
and solemnities required by law.. 

Fihst, they must bk willing to contnmt. ^^Mbnsenms^ nom [ 4fS 
concubiiuSf fadt nuptias^^ is the maxim of tne civil 
this case ^ t md it is adopted'by the commtm laWyei^^^- 
deed have borrowed (especially in antient times) ^ 

* Salk.121. « €o.Litt«SS. 

*» F/. 50. 17. 30. 
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notions of the legitimacy of marriage from the canon and 
civil laws. ^ 

Secondly, they must be able to contract. In general all 
persons are able to contract themselves in marriage, unless 
they labour under some particular disabilities, and incapa- 
cities. What those are, it will be here our business to 
inquire. 

Now these disabilities are of two sorts : first, such as are 
canonical, and therefore sufficient by the ecclesiastical laws 
to avoid the marriage in the spiritual court ; but these in our 
law only make the marriage voidable, and not ipso facto void, 
until sentence of nullity be obtained. Of this nature are pre- 
contract ; consanguinity, or relation by blood ; and affinity, 
or relation by marriage ; and some particular corporal infirm- 
ities. And these canonical disabilities are either grounded 
upon the express words of the divine law, or are consequences 
plainly deducible from thence : it therefore being sinful in the 
persons who labour under them to attempt to contract ma- 
trimony together, they are properly the object of the ecclesi- 
astical magistrate’s coercion ; in order to separate the offenders, 
and inflict penance for the offence, pro saliUc animarum. But 
such marriages not being void ab initio^ but voidable only by 
sentence of separation, they are esteemed valid to all civil 
purposes, unless such separation is actually made during the 
life of the parties. For, after the death of either of Aem, 
the courts of common law will not suffer the spiritual court 
tQ declare such marriages to liavc been void ; because such 
declaration cannot now tend to the reformation of the parties**. 
And therefore when a man had Inarried his first wife’s sister, 
"and after her death the bishop’s court was proceeding to 
IS 5 2 annul the marriage and basVardize the issue, the court of 
king’s bench granted a prohibition quoad hoc $ but permitted 
them to proc^ to punish the husband for incest These 
canonic^ disabRities being entirdy the province of the eccle- 
siastic^ courts, pur books are perfectly silent concerning 
then). But there are a few statutes which serve as directories 
ta those courts, of wh»ch it will be proper to take notice. 


“ Co. Litt S3, 


* Salk. 548. 
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By statute 32 Hen* VIII. c. 38. it is declared, that all persons 
may lawfully marry but sutfh as are prohibited by God’s law ; 
and that all marriages contracted by lawful persons in the 
face of the church, and consummated with bodily knowledge 
and fruit of children, shall be indissoluble. And (because, 
in the times of popery, a great variety of degrees of kindred 
were made impediments to marriage, which impediments 
might however be bought off for money) it is declared by the 
same statute, that nothing (God’s law except) shall im- 
peach any marriage, but within the Levitical degrees ; the 
&rthest of which is that between uncle and niece ^ By the 
same statute all impediments arising from pre-contracts to 
other persons were abolished and declared of none effect, 
unless they had been consummated with bodily knowledge : 
in which case the canon law holds such contract to be a 
marriage de facto. But this branch of the statute was re- 
pealed by statute 2 Si S Edw.VL c. 23. How ftir the act of 
26 Geo. IL c. 33. (which prohibits all suits in ecclesiastical 
courts to compel a marriage, in consequence of any contract) 
may collaterally extend to revive this clause of Henry VIIl.’s 
statute, and abolish the impediment of pre-contract, I leave 
to be considered by the canonists. 

The other sort of disabilities arc those which are created, 
or at least enforced, by the municipal laws. And though 
some of them may be grounded on natural law, yet they are 
regarded by the laws of the land, not so much in the light of 
any moral offence, as on account of the civil inconveniences 
they draw after them. These civil disabilities make the con- 
tract void ad initio^ and not merely voidable ; not that they 
dissolve a contract already formed, but they render the [ 
parties incapable of forming any contract at all : they do not 
put asunder those who are joined together, but they previously 
hinder the junction. And, if any persons under these legal 
incapacities come together, it is a meretricious and not a 
matrimonial union. 

I. The first of these legal disabilities is a prior marriage, 
or having another husband or wife living ; in which case, 


GUb. Rfp. 158 . 
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besides the penalties consequent upon it as a felony, the se- 
cond marriage is to all intents and pui*poses void g : poly- 
gamy being condemned both by the law of the New Testament, 
and the policy of all prudent states, especially in these north- 
ern climates. And Justinian, even in the climate of modern 
Turkey, is express that dnas xtxoy'cs codeni iempote habere 
non licetr ( 1 ) 

The next legal disability is want of age. This is suf- 
ficient to avoid all other contracts, on account of the imbe- 
cility of judgment in the parties contracting: a Jmdiori, there- 
fore it ought to avoid this, the most important contract of 
any. Therefore, if a boy under fourteen, or a gifl under 
twelve years of age, marries, this marriage is only inchoate 
and impei'fect ; and when either of them comes to the age 
of consent ahu'esaid, they may tlisagree and declare the mar- 
riage void, without any divorce or sentence in the spiritual 
court. This is founded on the civil law h But the canon law 
pays a greater regard to the constitution, than the age, of the 
jrarties ‘‘ : for if they are hahilcs ad matrimonium^ it is a good 
marriage, whatever their age may be. And in our law it is 
so far a marriage, that, if ;it the age of consent they agree 
to continue together, they need not be married again h If the 
husband be of years of discretion, and the wife under twelve, 
when she comes to years of discretion he may disagree as well 
as slhe may ; for in contracts the obligation must be mutual; 
both must be bound, or neither ; jind so it is, vice versa^ 
when the wife is of years of discn^tioii, and the husband 
under (2) 


« J5ro. Abr, tU. BuisUinlt/, pi. «. ^ Decretal. 1. 4. tit, 2. ffu. 3. 

liist.l. 10. G. i Co. Litl. 79. 

* I^con. coHbtil. 100 . Ibid. 


(l) SceVol.IV. p.l64. 

(^2) This position is true, i.s it is here liiniteJ, that is, to imperfect mar- 
riages where either party is under the age of fourteen and twelve, and 
where upon their attaining those ages something must be done by both to 
perfect the marriage ; so that of course the refusal of either will prevent its 
completion. But it must not be extended beyond thk; the general prin- 
ciple, which applies to marriage contracts is, that where a person of full age, 
competent to undertake for liimsejf, enters into a contract with a minor," 

the 
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3. Another incapacity arises from want of consent of 
parents or guardians. By the common law, if the parties 
themselves were of the age of consent^ there wanted no other 
concurrence to make the marriage valid ; and this was agree- 
able to the cannon law. But, by several statutes ", penalties 
of 100/. are laid on every clergyman who marries a couple 
either without publication of banns (which may give notice to 
parents or guardians), or without a licence, to obtain which 
the consent of parents or guardians must be sworn to. And 
by the statute 4 & 5 Ph. & M. c. 8. w^hosoever marries any 
w^oman child under the age of sixteen years, without consent 
of parents or guardians, shall be subject to fine, or five years’ 
imprisonment: and her estate during the husband’s life shall 
go to and be enjoyed by the next heir. (3) The civil law 
indeed required the consent of the parent or tutor at all ages ; 
unless the children Avere emancipated, or out of the parents’ 
power®: and if such consent from the father was wanting, 
the marriage was null, and the children illegitimate but the 
consent of the mother or guardians, if unreasonably with- 
held, might be redressed and supplied by the judge, or the 
president of the province ^ : and if the father was non compos^ 
a similar remedy was given These provisions are adopted 
and imitated by the French and Hollanders, with this differ- 
ence, that in France the sons cannot marry without consent of 
parents till thirty years of age, nor the daughters till twenty- 
five * ; and in Holland, the sons are at their own disposal at 
twenty-five, and the daughters at twenty K (4) Thus hath 

" 6&7Will.III. C.6. 7&8\V.III. •• Inst, 1. lO, 1. 

c. 35. 10 Ann. c. 19. ® Domat. of dowries, §2. Montcsq. 

Ff, 23. 2. 2. A 18. Sp. L. 23. 7. 

p ly'. 1. 5. 11. ' Vinnius in Inst, if. 1. i,10, 

‘J Cud, 5. 4. 1. & 20. 


the former is bound and must render damage for non-performance of his 
promise, though the latter is not. See I/oli v. Ward ClarcncieuXf Str, 937. 

(3) SeeVol.IV. p.2l0. n. (6). 

(4) By the present law of France, code civil, tit.l. chap. L, sons under 
twenty-five and daughters under twenty-one years of age cannot contract 
marriage without the consent of their parents, &c. ; sons above twenty-five 
and under thirty, and daughters above twenty-one and under twenty-five, 
cannot contract marriage without such consent until they have made three 
formal representations to their parents, &c. of their intention at the dis- 
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stood, and thus at present stands, the law in other neighbour- 
ing countries. And it has lately been thought proper to 
introduce somewhat of the same policy into our laws by sta- 
tute 26 Geo. II. c. 33. whereby it is enacted, that all mar- 
riages celebrated by licence (for banns suppose notice) where 
either of the parties is under twenty-one (not being a 
widow or widower, who are supposed emancipated), with- 
out the consent of the father, or, if he be not living, of the 
mother or guardians, shall be absolutely void. A like pro- 
vision is made as in the civil law, where the mother or guardian 
is non compos^ l>eyond sea, or unreasonably froward, to dis- 
pense with such consent at the discretion of the lord chan- 
cellor : but no provision is made, in case the father should 
labour under any mental or other incapacity. Much may 
be, and much has been said, both for and against this inno- 
vation upon our antient laws and constitution. On the one 
hand, it prevents the clandestine marriages of minors, which 
are often a terrible inconvenience to those private families 
wherein they happen. On the other hand, restraints upon 
marriages, especially among the lower class, are evidently de- 
trimental to the public, by hindering the increase of the 
people ; and to religion and morality, by encouraging licen- 
tiousness and debauchery among the single of both sexes, and 
thereby destroying one end of society and government, which 
is concubitu prohibere vago. And of this last inconvenience 
the Roman laws were so sensible, that at the same time that 
they forbad marriage without the consent of parents or guar- 
dians, they were less rigorous upon that very account with 
regard to other restraints : for if a parent did not provide a 
husband for his daughter, by the time she arrived at the age 


tance of a month from each other : ^they may then at the end of a month 
from the third representation proceed to contract marriage ; sons above 
thirty, and daughters above twenty-five need only make one representation, 
and may contract marriage at the end of a month from such representation. 

By the Roman Dutch law it seems that sons above twenty-five, and 
daughters above twenty are not so entirely at their own disposal, but that 
the parents upon good cause shewn before the proper courts may prevent 
the marriage from taking place. The goodness of the cause is to he judged 
of by the ^scretion of the court, and in Van Leeuwen some are assigned 
as valid which seem sufficiently general and uncertain. See B.i. c. 14 , tit. 
Marriage. 
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of twenty^five, and she afterwards made a sUp in her ccm- 
duct, he was not allowdQ to disinherit her upon that ac- 
count, qma rum sua culpa^ sed parentumf id commisisse 
“ cognosdtur (5) 

4*. A souBTH incapacity is want of reason ; without a 
competent share of whidi, as no odier, so neitiMnr can die 
matrimonial contract, be valid. It was formerly adjudged, 

« iVbr. 115. § 11. 


(5) The Statute 26G.2.C..53. is repealed by the sG.4. c.75., and the 
4G,4. C.76. is now the existing marriage act. The great distinction be- 
tween the policy of the former and the latter statute, is, that the latter 
reverts to the old principle of punishing clandestine marriages by loss of 
property, &c., but does not violently make void a contract actually en- 
tered into. It therefore abounds in provisions for securing an assurance 
before marriage, that the parties are of proper age and have proper con- 
sent, and with punishments where such provisions are broken through; 
but these irregularities are not allowed to avoid the marriage when so- 
lemnized. By s,l4. a person applying for a licence to marry where either 
of the parties not being a widower or widow shall be under the age of 
twenty-one years, shall swear that the consent of the person or persons 
whose consent to such marriage b required by the act has been obtained 
thereto, or that there b no such person or persons. And by section 16, 
“ the father, if living ; or if the father shall be dead, the guardian or guar- 
dians lawfully appointed, or one of them ; and in case there shall be no 
such, then the mother if unmarried ; and if there shall be no mother un- 
married, then the guardian or guardians appointed by the court of chan- 
cery, or one of them shall have authority to consent to the marriage.** 

The seventeenth section contains a provision for an application to the 
lord chancellor, master of the rolls, or vice chancellor, in case of the mental 
incapacity of the father, or the mental incapacity, absence beyond sea, or 
unreasonable refusal of the mother or guardians. In such case the parly 
may proceed by petition, in a summary way, and a judicial declaration 
shall be cquivsdent to proper consent. Where, however, by a false oath, 
or other fraud, a marriage is solemnisied against the force of these pro- 
vbions, it will be valid if solemnized in a place believed by the parties to be 
lawful for such purposes (see post 459. n. (7) ), and by a person whom they 
believe to be In holy orders. But the attorney-general at the relation of 
the parent or guardian may sue for a forfeiture of all property accruing to 
the offending party by the marriage ; and the court may declare such for- 
feiture, and secure it for the benefit of the innocent party if any, or the 
issue, in such way as to prevent the offending party from deriving way pe- 
cuflfiary benefit fi^m the marriage. This proceeding must be commenced 
within a year from the solemnization of the marriage, and its taking place 
at all b vwy nracb subjected to the discretion of the attorney-general. 
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that the issue of an idiot was .legitimate, , and, 
that his marriage was valid 1 A str^tige dotarmination ! since 
consent is absolutely requisite to niatriuq|ifl:^, "pnd neither 
idiots nor lunatics are capable of consenhdg td^|tny thing. 
And therefore the civil law judged much moi^ensimy when 
it made such deprivations of reason a prfyio^impediment ; 

J though not .a cause of divorce, they happened after mar- 
riage *. And modem - resoluddhs have adhered to the reason 

* ^9 

of the.civil law, by determining ^ that the marriage of a lu- 
natic, not being in a lucid interval, was absolutely void. 
But as it might be difficult to prove the exact state of the 
party's mind at the actual celebration of the npptials, upon 
this account (concurring with some private family * reasons) 
the statute 15 Glo. II. c. 30. has provided that the marriage 
of lunatics and persons under plirenzies (if found lunatics 
under a commission, or committed to the care of trustees by 
any act of parliament), before they are declared of sound 
mind by the lord chancellor or the majority of such trustees, 
shall be totally void. (6) 

Lastly, the parties must not only be willing and able to 
contract, but actually must contract themselves in due form 
of law, to make it a good civil marriage. Any contract 
made, per verba de praesenfi, or in words of the present tense, 
and in* case of cohabitation per verba de futuro also, between 
persons able to contract, was before the late act deemed a valid 
mai::riage to many purposes ; and the parties might be com- 
pelled in the spiritual courts to celebrate it in facie ecclesiae. 
But these verbal contracts are now of no force to compel a 
future marriage. * Neither is any marriage at present valid, 
that is not celebrated in some parish church or, public cha- 
pel, unless by dispensation from the archbishop of Canter- 
bury. (7) It must also be preceded by publication of banns, 

^ 1 Roll. Abr. 357. * See private acts 23 <?eo. TI., c. 6. 

* jyi 23. av.l. 3. ^fit. 2. /.1 6. * Stat. 26 GeouSI. c. BS, 

y Morrison’s case coram delegat. 


(6) Extended to Ireland by 5lG. J. c.J7. 

(7) The chapel must either be one wherein maniagat were usually so- 
lemnized prior to the 26G.2.» or a public chapel haying a chapelry there- 
unto annexed, or a chapel situated in an extraparochial place, which has 

been 
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w by licence from the spiritual judge. Many otlier fomel* 
ides aie l^wise prescribed by the act; the neglect of 
which» Jthough penal, does not invalidate the marriage. It 
is held to be also essential to a marriage, that it be performed 
by a person in orders ** (8) ; though the intervention of a priest 
to solemnize this contract is merely Juris positive and x\ot juris 
naturalis autdivini : it being said that pope Innocent the third 
•was the first who ordained the celebration of marriage in the 
church ^ ; before which it was totally a civil contract. And 
in the times of the grand rebellion, all marriages were per- j- 
formed by the justices of the peace ; and these marriages were 
declared valid, without any fresh solemnization, by statute 
12 Car. II. c. 38. But as the law now stands, we may upon 
the whole collect, that no marriage by the temporal law is 
ipso facto void^ that is celebrated by a person in orders, — 
in a parish church or public chapel (or elsewhere, by special 
dispensation) — in pursuance of banns or a licence, — between 
single persons, — consenting, — of sound mind, — and of the 
age of twenty-one years ; or of the age of fourteen in males and 
twelve in females, with consent of parents or guardians, or 
without it in case of widowhood. And no marriage is void^ 
able by the ecclesiastical law, after the death of either of the 
parties, nor during their lives, unless for the canonical in> 
pediments of pre-contract, if that indeed still exists ; *of con- 
sanguinity ; and of affinity, or corporal imbecility, subsisting 
previous to tlie marriage. 

II. I AM next to consider the manner in which marriages 
may be dissolved ; and this is either by death, or divorce* 
Tliere are two Jtinds of divorce, the one total, the other par- 
tial ; the one a vinculo matrimonii^ the other merely a mensa 
et thoro. The total divorce, a vinculo matrimoniu must be for 

Salk. 119. ' Moor. 170. 


been licensed by the bishop pursuant to the 4G.4. c.76. 8.5, 4., for the 
publteation of banns, aild solemnization of marriages. And by 4 G.4. c.76. 
8.15., and 5G.4. c.5S. when a church or chapel is under repair pr re- 
buil^ng, and the bishop has licensed any place within the parish or cha- 
pelry for the performance of divine service during such i:^Mur4>r rebuilding, 
banns m^y be published, and marriages solemnized' place so li*i 
censed. 

fa\ Riif nrtva thf* note 458. 
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some of the canonical causes of impedimetit before mo- 
tioned ; and those, existing befiyre dbe marriage, as is always 
the case in consanguinity ; noi supervenient, or arising after-- 
wardsy as may be the case in affini^ or corporal imbecillity. 
For in coses of total divorce, the marriage is declared nuU, 
as having been absolutely unlawful ah initio ; and the parties 
are therefore separated animarum : for which reason, 

as was before observed, no divorce can be obtained, but dur- 
ing the life of the parties. The issue of such marriage as is 
thus entirely dissolved, are bastards **. 


Divorce a mertsa et thoro is when the marriage is just and 
lawful ah initio^ and therefore the law is tender of dissolving 
] it ; but for some supervenient cause, it becomes improper or 
impossible for the parties to live together : as in the case of in- 
tolerable ill temper (9), or adultery in either of the parties* 
For the canon law, which the common law follows in this 
case, deems so highly and mth such mysterious reverence of 

** Co. Litt. 235. 


(9) It may be doubted whether ill-temper alone is a ground for a di- 
vorce a fiiensd et thoro i the policy of the law is to consider marriage in- 
difisiduble, and the court is slow to interfere, except where something 
appears which renders cohabitation unsafe, or is likely to be attended with 
injury to the person, or to the health of the party applying. It is no less 
truly than beautifully said by Sir W. Scott in the case of JEvant v. JSvtmtg 
1 Haggard’s Rep. p.36., that ** though in particular cases the repugnance 
of the law to dissolve the obligations of matrimonial cohabitation, may 
operate with great severity upon individuals ; yet it must be carefully re- 
membered, that the general happiness of the married life is secured by its 
indissolubility. When people understand that they must live together, 
except for a very few reasons known to the law, they learn to spften by 
mutual accommodadon that yoke which they know they cannot shake off; 
they become good husbands and goud wives from the necessity of remain- 
ing husbands and wives; for necessity is a powerful master in teaching 
the duties which it imposes. If it were once understood, that upon mu- 
tual disgust married persons might be legally separated, many couples who 
now pass through the world with mutual comfort, with attention to their 
comn^on of&pring, and to the moral order of civil society, might have been 
at this moment living in a state of mutual unkindness ; in a state of es- 
trangement from their common ofipring ; and in a state of the most li- 
. oentious and unreserved immorality. In this case, as in many others, the 
happiness of some individufds must be sacrificed to the greater and more 
general good.” 
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the nuptial tie 5 that it wiJl not allow it to be unloosed for 
any cause whatsoever, that arises after the union is made. 
And this is said to be built on the divine revealed law; 
though that expressly assigns incontinence as a cause, and 
indeed the only cause, why a man may put away “his wife 
and marry another The civil law, which is partly of pa- 
gan original, allows many causes of absolute divorce ; and 
some of them pretty severe ones : (as if a wife goes to the 
theatre or the public games, without the knowledge and con- 
sent of the husband^:) but among them adultery is the prin- 
cipal, and with reason named the first But with us in 
England adultery is only a cause of separation from bed and 
board ^ : for which the best reason that can be given is, that 
if divorces were allowed to depend upon a matter within 
the power of either of the parties, they would probably be 
extremely frequent ; as was the case when divorces were 
allowed for canonical disabilities, on the mere confession of 
the parties*, which is now prohibited by the canons (10) 
However, divorces a vinado matrimonii^ for adultery, have 
of late years been frequently granted by act of parlia- 
ment. (11) 

In case of divorce a mensa et thoro^ the law allows alimony 
to the wife ; which is that allowance, which is made to a 
woman for her support out of the husband's estate ; being 
settled at the discretion of the ecclesiastical judge, on con- 

' Matt. xix. 9. ** Moor, S83. 

^ iSTov.ll?. * 2 Mod. 314. 

« Cod. 5. 17. 8. Can. 1603. c.105. 


(10) With respect to confessions of adultery, the rule in the ecclesiastical 
courts seem now to be that they are %ery objectionable grounds for a sen- 
tence of divorce, and to be received with the greatest caution ; but that 
where proved to the satisfaction of the court, to be perfectly free from all 
suspicion of collusion, they may be sufficient. See Haggard's Rep. i. 304. 
ii. 189. 316. 

(11) But in passing these bills the two houses proceed with^great cau- 
tion, and not only examine witnesses to prove the adultery, but whenever 
the circumstances are not such as to make it impossible, they require that 
the fausbaml shcdl have obtmned a verdict with damages hi an action for 
eiiminal coiwersation, and also a sentence 6f ^orce in the spiritual 
courts. 
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sideration of all the circumstances of the case. This is 
sometimes called her estovm's ; for which, if he refuses pay- 
ment, there is (besides the ordinary process of excommuni- 
cation) a writ at common law de est(yveriis hahendis^ in or- 
der to recover it It is generally proportioned to the 
rank and quality of the parties. But in case of elope- 
ment, and living with an adulterer, the law allows her no 
alimony™. (12) 

III. Having thus shewn how marriages may he made, or 
dissolved, I come now, lastly, to speak of the legal conse- 
quences of such making, or dissolution. 

By marriage, the husband and wife are one person in law " : 
that is, the very being or legal existence of the woman is sus- 
pended during the marriage, pr at least is incorporated and 
consolidated into that of the husband : under whose wing, 
protection, and c&ver^ she performs every thing ; and is there- 
fore called in oqr law-French fs. feme-covert^ foemina viro co- 
operta; is sj^id to be ccwcrt-haron^ or under the protection 
and influence of her husband, her haron^ or lord ; and her 
condition during her marriage is called her covei'ture. Upon 
this principle, of an union of person in husband and wife, 
depend alrqost all the legal rights, duties, and disabilities, 
that either of them acquire by the marriage, I speak not at 
present of the rights of property, bqt of such as are merely 
personal. For this reason, a man cannot grant any thing to 

* 1 Lev. 6. " Co. Litt. 1 1 2. 

Cowel. tit. Alimony. 


(12) The principle upon which alimony is assigned is a consequence of 
the general rule of law that marriage carries all the property of the wife 
to the husband diu'ing the coverture, and, therefore, where she is shown 
to have a sufficient independent income, no alimony will be allowed. 
2 Haggard’s Rep. i< 199 . 205 . 205 . n. 

I cannot conclude this part of the head of marriage without earnestly 
recomminding to the student’s notice the several cases on this subject in 
Dr. Haggard’s Reports ; many of the judgments given in them are master- 
pieces of judicial eloquence and reasoning ; but he will hnd in them all a 
fund of information, and an intellect beautifully clear and self-possessed 
employed ip elucidating and settling upon firm principles the egclesiasticfd 
marriage law of (he country. 
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his wife, or enter into covenant with her for tlie grant would 
be to suppose her separ&te existence ; and to covenant with 
her, would be only to covenant with himself : and therefore 
it is also generally true, that all compacts made between bus- 
band and wife, when single, are voided by the intermarriage 
A woman indeed may be attorney for her husband ^ ; for that 
implies no separation from, but is rather a representation ofi 
her lord. And a husband may also bequeath^ any thing to 
his wife by will ; for that cannot take effect till tl>e coverture 
is determined by his death >■. The husband is bound to pro- 
vide his wife with necessaries by law, as much as liimSelf; 
and if she contracts debts for them, he is obliged to pay 
them*; but, for any thing besides necessaries, he is. not 
chargeable t. Also if a wife elopes, and lives with another 
man, the husband is not chargeable even for necessanes : [44 
at least if the person who furnishes them is sufficiently ap- 
prized of her elopement'^. (12) If the wife be indebted be- 

o Co. Litt. 112. Salk. 118. 

P Cro. Car. 551. - M Sid. 120. 

^ F. N. B. 27. “ Stra. 647. 

^ Co. Litt. 112. 1 Lev^5. 


(12) I do not imagine that the liability of the husband to discharge the 
contracts of his wife depends on the principle of an union of person, but 
on that of authority and assent expressed or implied. This principle bbrqe 
in mind is a clue to almost all the decisions ; thus, first, during co-habit- 
ation, it may be presumed that the husband authorises his wife to contract 
for all necessaries suitable to his degree; and no misconduct of hers, dur- 
ing co-habitation, not even adultery, which he must therefore be supposed 
to be ignorant of or to have forgiven, can have any tendency to destroy that 
presumption of authority. But if that presumption be removed, either by 
the unreasonable expensiveness of the goods furnished, or by direct warn- 
ing, the liability falls to the ground. Secondly, co-habitation may cease 
either by consent, the fault of the husband or of the wife ; in the first case, 
if there be an agreement for a separjlte allowance to the wife, and that 
allowance be paid, it operates as notice that she is to be dealt with on her 
own credit, and the husband is discharged; if there be no allowance 
agreed on, or none paid, then it must be presumed that she^Jias still his 
authority to contract for her necessaries, and he remains liable. In the 
second case, in which it is Improbable that any allowance should be mad^ 
the husband is said to send hts wife into the world with general credit for 
her reasonable expences. This is upon .the general principle that no one 
shall avail bimseirof hb own wrong ; .by .the common law the husband is 
bound to maintain his wife, and wbeahe turns her from hb house, he dpos 
not therebv discharge hioiself of that liability, wl^h, still remaining, b a 
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fore tnitrriage 5 the Husband is bound afterwards to pay the 
debt$ for he has adopted her aifd her circumstances to- 
other If the wife be injured in her person or her property, 
she can bring no action ^ for redress without her husband’s 
concurrence, and in his name as well as her own^: neither 
can she be sued, without making the husband a defendant^. (13) 
There is indeed one 'case where the wife shall sue and be sued 
as a feme sole, viz, where the husband has abjured the realm, 
or is banished % for then he is dead in law ; and, the husband 
being thus disabled to sue for or defend the wife, it would be 
most unreasonable if she had no remedy, or could make no 
defence at all. In criminal prosecutions, it is true, the wife 
may be indicted and punished separately ^ ; for the union is 
only a civil union. (14) But, in trials of any sort, they are 
not allowed to be evidence for or against, each other : partly 
because it is impossible their testimony should be indifferent ; 
but principally because of the union of person : and therefore, 
if they were admitted to be witnesses Jbr each other, they 
would contradict one maxim of law, nemo in jpropria causa 
testis esse debet and if against each other, they would con- 
tradict another maxim, nemo tenetur seipsum accusareJ^ But, 
where the offence is directly against the person of the wife, 
this rule has been usually dispensed with : and therefore, by 


X a Mod. 18(i. 

y Salk. 119. 1 Roll. Abr. 347. 

* Bro. Abr. Error, 173. I Leon. 
812. 1 Sid. 120. This was also the 

practice in the courts of Athens. (Pot. 
Antiq. b.l. c. 21.) 


•* Co. Litt. 1 33. 

1 Hawk. P. C. c. 1. s, 11. 

2 H^wk. P. C. c. 46. S.16. 

^ State trials, vol.l. Lord Audley's 
case. Stra. 633. 


ground for presuming an authority from him to her to contract for rea- 
sonable necessaries. Against this presumption no general notice not to 
deal with her shall be allowed to prevail ; but where there is an express 
notice to any particular individual, that person cannot sue upon contracts 
afterwards entered into with her. 5n the last case, there is no ground for 
the presumption of authority, the law does not oblige a husband to main- 
tain an adulteress who has eloped from him, and whose situation is thus 
become public, and therefore it will not be inferred that he has given her 
authority to biud him by contracts, and there will be no necessity for no- 
tice to rebut an inference which does not arise. See the cases collected 
and arranged. iSelw. N.P 275. 284. 

(13) Not even if divorced d mensa H thoro for adultety, and in the 
of a comp^ent allowance for her mamtenanee. Ijewia v. J&er, 
3B.&C.391. 

(U) SceVol.IV. p.«8. 



Ch. 15. 


OF PERSONS. 


statute S Hen. VII. c.2. in cade a woman be forcibly taken 
away, and married, she fhay be a witness against such her 
iiusband, in order to convict him of felony. For in this case [ 4^44 
she can witli no propriety be reckoned^ his wile ; because a 
main. ingredient, her consent, was wanting to the contract: 
and also there is another maxim of law, tliat no man ..sbaU 
take advantage of liis own wrong; which the ravisher hei« 
would do, if by forcibly marrying a woman he could prevent 
her from being a witness, who is perhaps the only witness, to 
that very fact. (15) 

In the civil law the husband and the wife are considered 
as two distinct persons ; and may have separate estates, con* 
tracts, debts, and injuries ® : and therefore, in our ecclesias- 
tical courts, a woman may sue and be sued without her 
husband ^ (16) 


But, though our law in general considers man and wile as 
one person, yet, there are some instances in which she is se- 
parately considered; as inferior to him, and acting by his 
compulsion. And therefore all deed^ executed, and acts 
done, by her, during her coverture, are void ; except it be a 
fine, or the like matter of record, in which case she must be 
solely and secretly examined, to learn if her act be volmi- 
tary *. (17) She cannot by will devise lands to her husband, 
unless under special circumstances ; for at the time of making 
it she is supposed to be under his coercion And in some 
felonies, and other inferior crimes, committed by her, thlwugli 

® Cod,4. 12. 1. K Litt. §669, 670. 

f 2 Roll. Abr. 298. • *» Co. LItt. 112. 

( 15 ) SeeVoLlV. p.209. , 

(16) So, in a court of equity, husband and wife may sue each other, Mit- 
ford, 22. 85. And a wife having separate property, is in equity, as to such 
property, a feme sole, Powell v. Hankey, 2 P. W. 85. Fettiplace v. Gorget^ 
lVes.J.46. She must take such property through the intervention of 
trustees ; but where such a trust is intended, and no trustees nantbd, her 
husband taking the legal estate will be a trustee for her. Bennet v. 
2 P.W. 516 . And in respect of her separate estate she may sue and be 
sued without her husband by her prochein Mitford, ub. sup. Oti]^ 
fith V. Hood, 2Ve8, sen. 452. 

(17) SeeVol.II. p.357. n.(3). 
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constraint of her husband, the law excuses lier • ; but this ex- 
tends not to treason or murder. (18) 

ir m 

The husband also (by the old law) might give his wife 
moderate correction K For, as he is to answer for her mis- 
behaviour, the law thought it reasonable to intrust him with 
' this power of restraining her, by domestic chastisement, in 
‘ the same moderation that a man is allowed to correct his ap- 
prentices or children ; for whom tlie master or parent is also 
liable in some cases to answer. But this power of correction 
was confined within reasonable bounds and the husband 
[ 44*5 ] ^as prohibited from using any violence to his wife, aliiei' 
quam ad vimm^ ex causa regiminis et castigationis uxoris suae^ 
licite et rationdbilitcr 'pertinet The civil law gave the hus- 
’ band the same, or a larger, authority over his wife : allowing 
liim for some misdemesuors, Jlagellis et Jiistibm aaiter ve)'» 
hei'arc tixm'em; for others^ only modicam castigationem adhi- 
bere^. But, with us, in the politer reign of Charles the 
second, this power of correction began to be doubted ® : and 
a wife may now have security of the peace against her hus- 
band**; or, in return, a husband against his wife**. Yet the 
lower rank of people, who were always fond of the old com- 
' mon law, still claim, and exert their antient privilege : and 
the courts of law will still permit a husband to restrain a wife 
of her liberty, in case of any gross misbehaviour >■. 


These are the chief legal effects of marriage during the 
coverture ; upon which we may observe, that even the dis- 
abilities which tlie wife lies under, are for the most part in- 
tended for her protection and benefit. So great a favourite 
is the female sex of the laws of England ! 


* 1 Hawk, P. C. c.l. S.9. ♦ 

^ 1 Hawk. Pi C. c. 60. s. 23. 

* Moor* 874, 

™ F. N. B. 80. 

" Nov An, C.J4. & Van Leeuwen 


® 1 Sid. 113. 3Keb.433. 
P 2 Lev. 128. 

Stra. 1207. 

" Stra. 478. 875. 


( 18 ) SeeVol.IV. p. 
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CHAPTER THE SIXTEENTH. 

OF PARENT AND CHILD. 


next, and the most universal relation in nature, is im- 
mediately derived from the preceding, being that between 
parent and child. 

Children are of two sorts; legitimate and spurious, or 
bastards ; each of which we shall consider in their order; and, 
first, of legitimate children. 

I. A LEGITIMATE child is he that is born in lawful wed- 
lock, or within a competent time afterwards. ( 1 ) ‘‘ Pater est 

‘‘ quern nuptiae demonstranty* is the rule of the civil law ^ ; 
and this holds with the civilians, w’hether the nuptials happen 
before, or after, tlie birth of the child. With us in England 
the rule is narrowed, for the nuptials must be precedent to 
the birth ; of which more will be said when we come to con- 
sider the case of bastardy. At present let us inquire into, 

1. The legal duties of parents to their legitimate children. 

2. Their power over them. 3. The duties of such children to 
their parents. 

1. And, first, the duties of parents to legitimate children : 
which principally consist in three particulars their mainten- 
ance, their protection, and their education. 

The duty of parents to provide for the’ maintenance of their 
children^ is a principle of natural law; an obligation, says 


(1) See post, p.457. 
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Puffendorf ^ laid on them not only^ by nature herself, but by 
their own proper act, in bringing them into the world : for 
they would be in the highest manner injurious to their issue, 
if they only gave their children life, that they might after- 
wards see them perish. By begetting them, therefore, they 
have entered into a voluntary obligation, to endeavour, as far 
as in them lies, that the life which they have bestowed shall 
be supported and preserved. And thus the children will 
have a perfect right of receiving maintenance from their pa- 
rents. And the president Montesquieu ® has a very just ob- 
servation upon this head : that the establishment of marriage 
in all civilized states is built on this natural obligation of the 
father to provide for his children: for that ascertains and 
makes known the person who is bound to fulfil this oblig- 
ation : whereas, in promiscuous and illicit conjunctions, the 
father is unknown ; and the mother finds a thousand obsta- 
cles in her way ; — shame, remorse, the constraint of her sex, 
and the rigour of laws ; — that stifle her inclinations to per- 
form this duty ; and besides, she generally wants ability. 

The municipal laws of all well-regulated states have taken 
care to enforce this duty: though Providence has done it 
more effectually than any laws, by implanting in the breast 
of every parent that natural or insuperable degree of 

affection, which not even the deformity of person or mind, 
not even the wickedness, ing^*atitude, and rebellion of chil- 
dren can totally suppress or extinguish. 

The civil law ** obliges the parent to provide maintenance 
for his child : and, if he refuses, judex de ea re cognoscet,^" 
Nay, it carries this matter so far, that it will not suffer a pa- 
rent at his death totally to disinherit his child, without ex- 
pressly giving his reason for so doing ; and there are fourteen 
such reasons reckoned up% which may justify such disin- 
herison. If the parent alleged no reason, or a bad, or a false 
one, the child might set tlie will aside, tanquam testamentum 
[ 448 ] iru)fficiosurn^ a testament contrary to the natural duty of the 
parent. And it is ^remarkable under what colour the children 


L. of N. 1.4. c.ll, 8.4. 
* Sp. L. b 23. c. 2. 


“ If. 25. 3. 5. 
' Nw. 115. 
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were to move for relief in such a case ; by suggesting that the 
parent had lost the use of his reason, when he made the in- 
officious testament. And this, as Puffendorf observes', was 
not to bring into dispute the testator’s power of disinheriting 
his own offspring ; but to examine the motives upon which 
he did it: and, if they were found defective in reason, then 
to set them aside. But perhaps this is going rather too far ; 
every man has, or ought to have, by the laws of society, a 
power over his own property: and, as Grotius very well dis- 
tinguishes natural right obliges to give a necessary main- 
tenance to children ; but what is more than that they have 
no other right to, than as it is given them by the fiivour of 
their parents, or the positive constitutions of tlie municipal 
law. 

Let us next see what provision our own laws have made 
for this natural duty. It is a principle of law that there is 
an obligation on every man to provide for those descended 
from his loins; and the manner, in which this obligation 
shall be, performed, is thus pointed out*. The father and 
mother, grandfather and grandmother of poor impotent per- 
sons shall maintain them at their own charges, if of sufficient 
ability, according as the quarter session shall direct (2) : and 
if a parent runs away and leaves his children, the church- 
wardens and overseers of the parish shall seize his rents, 
goods, and chattels, and dispose of them toward their re- 
lief. (3) By the interpretations which the courts of law have 
made upon these statutes, if a mother or grandmother marries 
again, and was before such second marriage of sufficient abi- 

^ 4. c.ll. § 7. * Stat. 43 Eliz. c.2. 

^ dej,b. 8c p. U 2, C.7. 8. 4. n.3. ^ Stat. 5 Geo. I, c. 8. 

Raym. 500, 


(2) The 59G.3. C.12. gives the same power to any two justices assem- 
bled in petty session. 

(5) The statute does not leave, as might be inferred perhaps from the 
short statement in the text, a discretion in the parish o^cerl to seize and 
administer the rents, &c. They must first apply to two justices, who are 
to grant a warrant, and in that warrant limit, the amount to he taken. 
When the parish officers have seized to that amount, they cannpt dispose 
of it, till the warrant has been confirmed at the quarter sessions, and an 

for fhftt niimose. See Stable v. XHjron. 6£ast.l66. 
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lity to keep the child, the husband shall be charged to main- 
tain for this being a debt of hers, when single, shall like 
others extend to charge the husband. But at her death, the 
relation being dissolved, the husband is under no farther ob- 
ligation. (4) 

No person is bound to provide a maintenance for his issue, 
unless where the children. are impotent and unable to work, 
either through infancy, disease, or accident ; and then is only 
obliged to find them with necessaries, the penalty on refusal 
being no more tlian 205. a montlu For the policy of our 
laws, which are ever watchful to promote industry, did not 
mean to compel a father to maintain his idle and lazy chil- 
dren in ease and indolence: but thought it unjust to oblige 
the parent against his will to provide them with superfluities, 
and other indulgences of fortune ; imagining they might trust 
to the impulse of nature, if the children were desei'ving of 
such favours. Yet, as nothing is so apt to stifle the calls of 
nature as religious bigotry, it is enacted"^ that if any popish 
parent shall refuse to allow his protestant child a fitting main- 
tenance, with a view to compel him to change his religion, 
the lord chancellor shall by order of court constrain him to 
do what is just and reasonable. But this did not extend to 
persons of another religion, of no less bitterness and bigotry 
than the popish: and therefore in the very next year we find 
an instance of a Jew of immense riches, whose only daughter 
haviiiff embraced Christianitv, he turned her out of doors.: 
and on her application for relief, it was held she was entitled 
to none”. (5) But this gave occasion o to another statute p, 
which ordains, that if Jewish parents refuse to allow their pro- 
testant children a fitting maintenance suitable to the fortune 

' Styles, 283. 2 Biilst. 346. (4) c Com. Journ. 18 Feb. 12 Mar. 170L 

Stat. 11 & 12W. III. c. 4. P 1 Ann. at. 1. c.30. 

” Lord Raym* 699- 


X4) These decisions have been overruled, and it is now understood 
that the statute of Elizabeth imposes no obligation except in respect of 
natural relations. Tkidd v, Harrison^ 4 B. &A. 118. Cooper v. Martw^ 
4 East,76. 

(5) The order of magistrates for relief was quashed, not because she was* 
entitled to none, but because it did not state that she was poor, or likely 
to become <;hafrgeable to the parish. 
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of the parent (6), the lord chancellor on complaint may make 
such order therein as he sfiall see proper. 

Our law has made no provision to prevent the disinherit* 
ing of children by will ; leaving every man’s property in his 
own disposal, upon a principle of liberty in this, as well as 
every other action ; though perhaps it had not been amiss, 
if the parent had been bound to leave them at the least a ne- [ 450 
cessary subsistence. Indeed, among persons of any rank or 
fortune, a competence is generally provided for younger chil- 
dren, and the bulk of the estate settled upon the eldest, by 
the marriage-articles.. Heirs also and children are favour- 
ites of our courts of justice, and cannot be disinherited by any 
dubious or ambiguous words ; there being required the ut- 
most certainty of the testator’s intentions to take away the 
right of an heir \ 

From the duty of maintenance we may easily pass to that 
of ]^otecti(m^ which is also a natural duty, but rather per- 
mitted than enjoined by any municipal laws : nature, in this 
respect, working so strongly as to need rather a check than a 
spur. A parent may by our laws maintain and uphold his 
children in their law-suits without being guilty of the legal 
crime of maintaining quarrels ^ A patent may also justify 
an assault and battery in defence of the persons of his chil- 
dren": nay, where a man’s son was beaten by another boy, 
and the lather went near a mile to find him, and there re- 
venged bis son’s quarrel by beating the other boy, of which 
beating he afterwards unfortunately died ; it was not held to 
be murder, but manslaughter merely K Such indulgence 
does the law shew to the frailty of human nature, and the 
workings of parental affection. (7) 

‘1 1 Lev. 130. * Cro. Jac. 296. 1 Hawk. P.C. c,31. 

*■ 2 Inst. 564. a. 37. 

® 1 Hawk. P. C. c. 61. s. 23. 


(6) ** [And the nge and education of the child.]** 

(7) This case should not be read without the comment of Mr. J. Foster 
on it ; he says the case as reported by lord Coke always appeared to him 
very extraorchnary. The two children had been fighting, the prisoner’s 

And returns home bloody ; the father takes a staff, runs 
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The last duty of parents to their children is that of giving 
them an edmation suitable to their station in life; a du^ 
pointed out by reason, and of fer the greatest importance of 
any. For, as PufFendorf very well observes it is not easy 
to imagine or allow, that a parent has conferred any consi- 
derable benefit upon his child by bringing him into the world, 
if he afterwards entirely neglects his culture and education, 
and suffers him to grow up like a mere beast, to lead a life 
] useless to others, and shameful to himself. Yet the municipal 
laws of most countries seem to be defective in this point, by 
not constraining the parent to bestow a proper education 
upon his children. Perhaps they thought it punishment 
enough to leave the parent, who neglects the instruction of 
his family, to labour under those griefs and inconveniencies, 
which his family, so uninstructed, will be sure to bring upon 
him. Our laws, though their defects in this particular can- 
not be denied, have, in one instance made a wise provision 
for breeding up the rising generation ; since the poor and 
laborious part of the community, when past the age of nur- 
ture, are taken out of the hands of their parents, by the sta- 
tutes for apprenticing poor children ; and are placed out by 
the public in such a manner, as may render their abilities, in 
their several stations, of the greatest advantage to the com- 
monwealth. The rkh indeed are left at their own option, 
whether they will breed up their children to be ornaments or 
disgraces to their family. Yet in one case, that of religion, 
they are under peculiar restrictions : for "" it is provided, that 

“ L. of N. b. 6. c. 2. § 12. * Stat, 1 Jac. 1. c. 4. and 3 Jac. I. 

See page 426. c. 5. 


three quarters of a mile, and beats the other boy, who dies of the beating. 
If, says he, upon provocation such^as this, the father after running three 
quarters of a mile, had dispatched the child with an hedge-stake, or any 
other deadly weapon, or by repeated blows with his cudgel, it must in my 
opinion have been murder, since any of these circumstances would have 
been a plain indication of malice. 

He then adverts to Croke’s report of the case, and to the remarks made 
on it by lord Raymond in It. v. Onehy^ 2Ld.Raym,1498. ; from which he 
Infers that the accident happened by a single stroke with a ^maU cudgel 
not likely to destroy, and that death did not immediately ensue. So that 
the ground of the decision was the absence of any fact shewing malice, 
rather than indulgence shewn to parental passion. Foster, 294. 
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if any person sends any <^ild under his government beyond 
the seas, either to prevent it’s good education in England, or 
in order to enter into or reside in any popish college, or to 
be instructed, persuaded, or strengthened in the popish re- 
ligion ; in such case, besides the disabilities incurred by the 
child so sent, the parent or person sending shall forfeit 100/., 
which y shall go to the sole use and benefit of Iiim that shall 
discover the offence. And if any * parent or other, shall send 
or convey any person beyond sea, to enter into, or be re- 
sident in, or trained up in any priory, abbey, nunnery, popish 
university, college, or school, or house of Jesuits, or priests, 
or in any private popish family, in order to be instructed, 
persuaded, or confirmed in the popish religion ; or shall con- 
tribute any thing towards their maintenance when abroad by 
any pretext whatever, the person both sending and sent shall 
be disabled to sue in law or equity, or to be executor or ad- 
ministrator to any person, or to enjoy any legacy or deed of 
gift, or to bear any office in the realm, and shall forfeit all his [ 45 
goods and chattels, and likewise all his real estate for life, (8) 

2. The power of parents over their children is derived 
from the former consideration, their duty : this authority 
being given them, partly to enable the parent more effectually 
to perform his duty, and partly as a recompence for his care 
and trouble in the faithful discharge of it. And upon this 
score the municipal laws of some nations have given a much 
larger authority to the parents than others. The antient 
Roman laws gave the father a power of life and death over 
his children ; upon this principle, that he who gave had also 
the power of taking away ®. But the rigour of these laws was 
softened by subsequent constitutions ; so that ^ we find a fa- 
ther banished by the emperor ^Hadrian for killing his son, 
though he had committed a very heinous crime, upon this 
maxim, that ‘^patria potest as in pietate dehet^ non in atrocitatej 

consisterer But still they maintained to the last a very 

y Stat. 11 &I2 W. III. c,4; • Ff, 28. 2. 11. Cod, 8. 47. 10. 

* Stat. 3 Car. I. c. 2. ** Ff, 48. 9. 5. 

(8) It is commonly stated that by the 31 G. 3. c.32. these penalties are 
repeded in favour of any Roman Catholic taking the oath therein pre- 
scribed ; I can find no such repeal in that or any other statute. 
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large and absolute authority : for a son could not acquire any 
property of his own during the life of his father ; but all his 
acquisitions belonged to the father, or at least the profits of 
them for his life ^ 

The power of a parent by our English laws is much more 
moderate ; but still sufficient to keep the child in order and 
obedience. He may lawfully correct his child, being under 
age, in a reasonable manner^; for this is for the benefit of his 
education. The consent or concurrence of the parent to the 
marriage of his child under age was also directed by our an- 
tient law to be obtained : but now it is absolutely necessary ; 
for without it the contract is void (9) And this also is an- 
other means, which the law has put into the parent’s hands, in 
order the better to discharge his duty ; first, of protecting his 
children from the snares of artful and designing persons : and 
next, of settling them properly in life, by preventing the ill 
consequences of too early and precipitate marriages. A fa- 
ther has no other power over his son’s estate^ than as his 
] trustee or guardian ; for though he may receive the profits 
during the child’s minority, yet he must account for them 
when he comes of age. He may indeed have the benefit 
of his children’s labour while they live with him, and are 
maintained by him ; but this is no more than he is entitled 
to from his apprentices or servants. The legal power of a 
father (for a mother, as such, is entitled to no power, but 
only to reverence and respect), the power of a father, I say, 
over the persons of his children ceases at the age of twenty- 
one : for they are then enfranchised by arriving at years of 
discretion, or that point which the law has established (as 
some must necessarily be established), when the empire of 
the father, or other guardian, gives place to the empire of 
reason. Yet, till that age anives, this empire of the father 
continues even after his death ; for he may by liis will ap- 
. point a guardian to his children. He may also delegate part 
of his parental authority, during his life, to the tutor or 

^ Inst, 2. 9. 1; ^ Stat. 26 Geo. II. c. 33. 

** 1 Hawk. P. C. c, 61. s. 23* 


(9) Sec ante, p.498. n.(5). 
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schoolmaster of his child ; who is then in loco parentis^ and 
has such a }>ortion of ftie power of the parent committed 
to his charge, viz, that of restraint and correction, as may 
‘be necessary to answer the purposes for which he is em- 
ployed. 

S. The duties of children to their pai*ents arise from a 
principle of natural justice and retribution. For to those 
who gave us existence, we naturally owe subjection and obe- 
dience during our minority, and honour and reverence ever 
after : they, who protected the weakness of our infancy, are 
entitled to our protection in the infirmity of their age ; they, 
who by sustenance and education have enabled their offspring 
to prosper, ought in return to be supported by that offspring 
in case they stand in need of assistance. Upon this principle 
proceed all the duties of children to their parents which are 
enjoined by positive laws. And the Athenian laws carried 
this principle into practice with a scrupulous kind of nicety ; 
obliging all children to provide for their father, when fallen 
into poverty; with an exception to spurious children, to 
those whose chastity has been prostituted by consent of the 
father, and to those whom he had not put in any way of 
gaining a livelihood. The legislature, says baron Montes- [ 
quieu considered, that in the first case the father, being 
uncertain, had rendered the natural obligation precarious; 
that in the second case, he had sullied the life he had given, 
and done his children the greatest of injuries, in depriv- 
ing them of their reputation ; and that in the third case 
he had rendered their life (so far as in him lay) an insup- 
portable burthen, by furnishing them with no means of 
subsistence. 

Our laws agree with thosd of Athens with regard to the 
first only of these particulars, the case of spurious issue. In 
the other cases the law does not hold the tie of nature to be 
dissolved by any misbehaviour of the parent ; and therefore 
a child is equally justifiable in defending the person, or main- 
taining the cause or suit of a bad parent, as a good one; 
and is equally compellable if of sufficient ability, to main- 

^ Potter’s Antiq. b. 4. c.l5. ** SUt, 43 EUi. c.2. 

8 Sp. L b. 26. c. 5. 



454 


THE RIGHTS 


Book I. 


tain and provide for a wicked and unnatural progenitor, as 
for one who has shewn the greatdil^t tenderness and parental 
piety. 

* 

11. We are next to consider the case of illegitimate chil- 
dren, or bastards ; with regard to whom let us enquire, 
1. Who are bastards. 2. The legal duties of the parents 
towards a bastard child. 3. The rights and incapacities at- 
l^ding such bastard children. 

1. Who are bastards. A bastard, by our English laws, is 
one that is not only begotten, but born, out of lawful ma- 
trimony. The civil and canon laws do not allow' a child to 
remain a bastard, if the parents afterwards intermarry * : and 
herein they differ most materially from our law ; which, 
though not so strict as to require that the child shall be 
begotten, yet makes it an indispensable condition, to make it 
legitimate, that it shall be born, after lawful wedlock. And 
the reason of our English law is surely much superior to that 
of the Roman, if we consider the principal end and design 
of establishing the contract of marriage taken in a civil 
155 ] light ; abstractedly from any religious view, which has 
nothing to do with the legitimacy or illegitimacy of the chil- 
dren. The main end and design of marriage therefore being 
to ascertain and fix upon some certain person, to whom the 
care, the protection, the maintenance, and the education of 
the children should belong ; this end is undoubtedly better 
answered by legitimating all issue born after wedlock, than by 
legitimating all issue of the same parties, even born before 
wedlock, so as wedlock afterwards ensues; 1. Because of 
the very great uncertainty there will generally be in the 
proof that the Issue was really begotten by the same man ; 
whereas by confining the pr&of to tlie birA, and not to the 
begetting, our law has rendered it perfectly certain what 
child is legitimate, and who is to take care of the child. 
2. Because by the Roman law a cliild may be continued a 
bastard, or made legitimate, at the option of the father and 
mother by a marriage ex post facto ; thereby opening a door 
to many frauds and partialities which by our law are 


^ /ns/. 1. 10« 13. J)ecnt» I, 4* ^ 17. c.l. 
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vented. 3. Because by those laws a man may remain a 
bastard till forty years of age, and then become legitimate 
by the subsequent marriage of his parents; whereby the 
main end of marriage, the protection of infants, is totally 
frustrated. 4. Because this rule of the Roman law admits 
of no limitations as to the time or number of bastards so * 
to be legitimated ; but a dozen of them may, twenty years 
after their birth, by the subsequent marriage of their parents, 
be admitted to all the privileges of legitimate children. 

This is plainly a great discouragement to the matrimonial 
state ; to which one main inducement is usually not only the 
desire of having children^ but also the desire of procreating 
lawful heirs. Whereas our constitutions guard against this 
indecency, and at the same time give sufficient allowance to 
the frailties of human nature. For, if a child be begotten 
while the parents are single, and they will endeavour to 
make an early reparation for the offence, by marrying within 
a few months after, our law is so indulgent as not to 
bastardize the child, if it be born, though not begotten in 
lawful wedlock ; for this is an incident that can happen but 
once, since all future children will be begotten, as well as 
born, within the rules of honour and civil society. Upon [ 456 
reasons like these we may suppose the peers to have acted at 
the parliament of Melton, when they refused to enact that 
children born before marriage should be esteemed legi- 
timate’'. (10) 

From what has been said it appears, that all children born 
before matrimony are bastards by our law : and so it is of all 
children born so long after the death of the husband, that by 
the usual course of gestation, they could not be begotten by 
him. But this being a matter of some uncertainty, the law is 
not exact as to a few days anc^ this gives occasion to a pro- 

^ Rogaverunt omnes ejmeopimagnates, quod noluut leges Anglxae mutarct quae 
ut consentirent quod noli ante matri- hucusque usitatae sunt et approbatae: 
monium essent legitimif sicutiUi quinati Stat. 20 Hen. III. c. 9. See the in* 
sunt post malrimonium, quia ecclesia troduction to the great charter, edit, 
tales haJbet pro legitifnis. JEt oinnes Oxon» 1759. sub anno 1253. 
baTunfs una stoce TespondevuTd ^ Cro. Jac. 541. 


(10) SeeVol.III. p.336. n.(5). 
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ceeding at common law, where a widow is suspected to 
feign herself with child, in wdei* to produce a suppositi- 
tious heir to the estate : an attempt which the rigour of the 
Gothic constitution esteemed equivalent to the most atro- 
*cious theft, and therefore punished with deatli®. In this 
case with us the heir presumptive may have a writ de ventre 
inspiciefido^ to examine whether she be with child or not ” ; 
and, if she be, to keep her under proper restraint, till de- 
livered ; which is entirely conformable to the practice of the 
civil law ° : but if the widow be upon due examination 
found not pregnant, the presumptive heir shall be admitted 
to the inheritance, though liable to lose it again, on the birth 
of a child within forty weeks from the death of a husband 
But if a man dies, and his widow soon after marries again, 
and a child is born within such a time, as that by the course 
of nature it might have been the child of either husband ; 
in this case he is said to be more than ordinarily legitimate ; 
for he may, when he arrives to years of discretion, choose 
which of the fathers he pleases (11) To prevent this, among 
other inconveniences, the civil law ordained that no widow 
457 3 should marry infra annum luctus a rule which obtained so 
early as the reign of Augustus % if not of Romulus ; and 
the same constitution was probably handed down to our 
early ancestors from the Romans, during their stay in this 
island ; for we find it established under the Saxon and Danish 
governments \ 


As bastards may be born before the coverture or marriage 
state is begun, or after it is determined, so also children born 

® Stiernhook /. 3, C.5, * But the year was then only ten 

** Co. Litt 8. Bract. /.2. c. 32. months. Ovid. Fast, I, 27. 

® JF^» 25. lit, 4. tot, * Qnaelibet etiam vidua quae seijjsam 

P Britton, c. 66. 166. in pace cum Deo, ^ Jtege tenuerit, 

^ Co. Litt. 8. ])ermaneat oni menses absque manto. 

^ Cod, 5. 9. 2. FJL, Etkelr, A., D, 1008. LL* Canut, 

C.71. Wilk. ]tj}, 109. 122. 145. 


(11) “ Brooke,” says Mr. Hargrave, in his note on the passage cited 
from po. Litt. in support of this position, ^ questions this doctrine; from 
** which it seems as if he thought it reasonable, that the circumstance of 
^ the case, instead of the choice of the issue, should determine who is the 
“ father.” 
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during wedlock may in some circumstances be bastards. As 
it the husband be out of tfie kingdom of F2ngland» (or^ as the 
law somewhat loosel}’ phnises it, cxhxi qtmimr maria^) for 
above nine months, so that no access to his wife con be pre- 
sumed, her issue during that period shall be bastards \ But, 
generally during the coverture, access of the husband shall 
be presumed, unless the contrary can be shewn " ; which is 
such a negative as can only be proved by shewing him to be 
elsewhere : for the general rule is pracsumiiw' legitima^ 
t tone '^,(12) In a divorce r/ 7)iensa et i/toro^ if the wife breeds 
children they are bastards ; for the law will presume the 
husband and wife conformable to the sentence of separation, 
unless* access be proved : but in a voluntary separation by 
agreement, the law will suppose access, unless the negative 
be shewn \ So also if there is an apparent impossibility of 
procreation on the part of the husUind, as if he be only eight 
years old, or the like, there the issue of the wife shall be bas- 
tards Likewise in case of divorce in the spiritual court 
a xHuailo liiatnmotiiii all the issue born during the coverture 
are bastards* ; because such divorce is always upon some 
cause, that rendered the marriage unlawful and null from the 
beginning. 

2. Let us next see the duty of parents to their bastard 
children by our law ; which is principally tl)at of maintenance. 

Co. Liu. 12^4. * Salk. J 23. 

“ Salk. 123. 3P.W. 27(i. Stra.i)2J. > Co. Lilt. 244. 

« 5 Rep. 98. * 


ri2'l This doctrine was considered by the court of K. B. in the case 
* 

of the King v. Liiffe ; and the principte laid down, that where the evi- 
dence establishes a natural impossibility that the husband .could be the 
father, the child is a bastard ; even ifjie has been within the four seas, 
or had access to the wife during the period of gestation. 8 East.19.5. Al- 
though in this case the expression used was “ natural impossibility,” and 
lord Ellenborough said, that “ upon the ground of improbability, however 
strong, he should not venture lo proceed yet it seems that legitimacy 
is like any other question (not concluded by a legal presumption}, which 
must be proved or disproved by evidence, satisfying those who have to 
decide it ; and, therefore, that where so strong an improbability is shewn 
on one side, as to satisfy the minds of the court or jury, ...they may and 
ought to decide accordingly. Goodright v. 4T.R. 856. Bahbory 
Peerage, 2 Selw. N. P. 746. 6th edition. 

R K 
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For, though bastards are not looked upon as children to any 
civil purposes, yet the ties of nature, of which maintenance 
458 3 is one, are not so easily dissolved : and they hold indeed as to 
many other intentions ; as particularly, that a man shall not 
marry his bastard sister or daughter The civil law, there- 
fore, when it denied maintenance to bastards begotten under 
certain atrocious circumstances*’, was neither consonant to 
nature nor reason ; however profligate and wicked the parents 
■might justly be esteemed. 

The method in which the ISnglish law provides mainte- 
nance for them is as follows When a woman is delivered, 
or declares herself with child, of a bastard, and will by oath 
before a justice of peace charge any person as having got her 
with child, the justice shall cause such person to be appre- 
hended, and commit him till he gives security, either to 
maintain the child, or appear at the next quarter sessions 
to dispute and try the fact. But if the woman dies, or is 
inarri^ belbre delivery, or miscarries, or proves not to have 
been with child, the person shall be discharged ; other- 
wise the sessions, or two justices out of sessions, upon original 
application to them, may take order for the keeping of the 
bastard, by charging the mother or the reputed father with 
the payment of money or other sustentation for that pur- 
pose. And if such putative lather, or lewd mother, run 
away from the parish, the overseers, by direction of two jus- 
tices, may seize their rents, goods, and chattels, in order 
to bring up the said bastard child. Yet such is the humanity 
of our laws, that no woman can be compulsively questioned 
concerning the father of her child, till one month after her 
delivery : which indulgence is however \exy frequently a 
hardship upon parishes, by giving the parents opportunity 
to escape. (13) 

“ Lord Raym. 68. Comb. 356. 3 Car. t. c. 4. 13&14 Car. II. c.l2. 

Nbv» 89. c. 15. 6 Geo. II. c. 31. 

' Stat. 18 Eliz. c. 3. 7 Jac. I. c. 4. 


* (13) As the ^statute 35G.3. c.lOl. has made an unmarried woman with 

* child actually chargeable, she may be compelled to go before a magistrate, 
even before delivery, in order to her removal to her last place of settle- 
ment. She must then, of course, answer such questions as are necessary 

for 
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3. 1 PROCEED next to the rights and incapacities which 
appertain to a bastard* ^he riglits are very few, being only 
such as he can acquire ; for he can inherit nothing, being 


for the purpose of ’that inquiry ; and, if she pleases, she may depose to the 
father of the child. When she does, the magistrate may proceed against 
the father much in the manner described in the text; but the 49G.3. 
c. 68. provides for the more easy respite or discharge of the recognizances 
withoiit the man’s personal appearance at the sessions, when the pro- 
ceedings there must be postponed, or arc become wholly unnecessary, 
either by reason of the child not being yet born, or having died, or in 
consequence of the marriage of the parties before the birth, or any such 
circumstance. 

If the putative father when before the magistrates agrees to indemnify 
the parish, the security given is by the 54 G..3. c.70. vested in the over- 
seers of the poor of the parisli for the time being, who arc constituted a 
corporate body for that purpose, and may sue as such upon the instru- 
ment. Indemnity, however, is all that the parish is entitled to, and, there- 
fore, whatever the penalty of the bond may he, if the chilil dies, or in any 
way ceases to be a charge before that sum is expended, the father is only 
liable for the expense actually incurred ; he cannot be liable to more than 
the penalty, he may be to less. So, if in comj)liance with a very repre- 
hensible custom, the father has paid a gross sum of money to the parish 
for his entire discharge, and the child sVionld die, or cease to be a burthen, 
before that sum is expended ; the father may recover back the difference ; 
if he could not, it would be the interest of the parish officers to neglect 
the child, as tliey "would be gainers by it.s early death. 

Where the child is actually born, when the exaniinatioji of the woman 
is taken, the two justices out of sessions either make or refuse to make an 
order of filiation and imuntenance : and as far as regards the latter, it is 
made either on the father alone, or on the father and mother both, in such 
proportions as under the circumstances tlie justices think proper. In 
order to determine their discretion they are to hear evidence on both 
sides. If they make the order, the putative father may ai>peal to the 
sessions against it ; if they refuse to make it, the parish officers may apfdy 
to that court for an original order. 

The order, whenever made, may direct the father to pay the reasonable 
charges of the birth, the costs of ajfprehension and making the order 
(not exceeding 10/.), the costs of maintenance already incurred, and a 
weekly sum so long as the child remains chargeable to the parish. It 
may also, as I have before stated, impose payment of a weekly sum on the 
mother for the same period. Dibobedicncc to the order is punished by 
imprisonment. 

Where the father or mother run away, the proceedings of the parish 
officers in seizing their rents, &c. are subject to the same controul, as in 
the case of a parent running away, and leaving his family chargeable. See 
ante/ p. 448. n.( 3 )., and the statutes and cases collected and arranged in 
Burn’s Justice, title. Bastard, 
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looked upon as the son of nobody ; and sometimes called ^lius 
nuUiu $9 sometimes Jilim populi Yet he may gain a sur- 
459 ] name by reputation®, though he has none by inheritance. 
All other children have their primary settlement in their 
father’s parish; but a bastard in the parish where born, 
for he hath no father ^ However, in case of fraud, as if a 
woman be sent either by order of justices, or comes to beg 
as a vagrant, to a parish which she does not belong 
to, and drops her bastard there ; the bastard shall, in the 
first case, be settled in the parish from whence she was 
illegally removed ® ; or, in the latter case, in the mother’s own 
parish, if the mother be apprehended for her vagrancy **.(14) 
Bastards also born in any licensed hospital for pregnant women, 
are settled in the parishes to which the mothers belong*. (15) 
Tlie incapacity of a bastard consists principally in this, that 
he cannot be heir to any one, neither can he have heirs, but 
of his own body ; for, being fiullius Jilius^ he is therefore of 
kin to nobody, and has no ancestor from whom any inherit- 
able blood can be derived. A bastard was also, in strictness, 
incapable of holy orders ; and though that were dispensed 
with, yet he was utterly disqualified from holding any dig- 
nity in the church ; but this doctrine seems now obsolete ; 
and in all other respects there is no distinction between a 
bastard and another man. And really any other distinc- 

** Fort, de LL. c. 40. Stat. 17 Geo. II. c. 5, 

« €o. Litt, S. * Stat. IS Geo. III. c. »2. 

^ Salk. 427. Fortesc. c. 40. 5 Rep. 58. 

« Ibid. 121, 


(14) The 5 G. 4. c. 40. which repealed the 1 7 G. 2. c. 5. contained a clause 
to the same effect as that stated in the text, without the condition annexed 
of the mother’s apprehension. But this act was repealed by the 5 G.4. 
c. 85., which, whether intentionally or not, contains no similar ptx)vision; 
the bastard child of a vagrant will therefore now be settled where born. 

(15) The rule is the same where the mother is delivered in any prison 
or house of correction;' or in the house of industry of any hundred or 
other district incorporated by act of parliament for the relief and employ- 
ment of the poor ; or, in any lunatic asylum, she being lunatic, insane, or 
a dangerous idiot. So also, where an order has been made for the removal 
of the mother, but the execution is suspended under the55G.5. c.ioi., 
the mother communicates her settlement to the child born during the susl 
pension j and the law is the same where the child is born in any place in 
which the mother is residing as member of any friendly society es- 
tablished under the regulations of the S3 G. 3. c. 54. 
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tion but that of not inheriting, which civil policy renders ne- 
cessary, would, with reghrd to the innocent odspring of his 
parents' crimes, be odious, unjust, and cruel to the last de- 
gree : and yet the civil law, so boasted of for it's equitable 
decisions, made bastards in some cases incapable even of a 
gift from their parents *. A bastard may, lastly, be made 
legitimate, and capable of inheriting by the transcendent 
power of an act of parliament, and not otherwise ; as was 
done in the case of John of Gaunt's bastard children, by a 
statute of Richard the second. 

‘ Cod, 6. 57. 5. “4 Inst. 36. 
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CHAPTER THE SEVENTEENTH. 

OP GUARDIAN and WARD. 

fpHE only general private relation now remaining to be 
discussed, is that of guardian and ward : which bears a 
very near resemblance to the last, and is plainly derived out 
of it : the guardian being only a temporary parent, that is, 
for so long .a time as the w^ard is an infant, or under age. In 
examining this species of relationship, I shall first consider 
the different kinds of guardians, how they are appointed, and 
their power and duty ; next, the different ages of persons, as 
defined by the law ; and lastly, the privileges and disabilities 
of an infant, or one under age and subject to guardianship. 

1. The guardian with us performs the olHce both of the 
/f//or and curator of the Roman laws \ the former of which had 
the charge of the maintenance and education of the minor, 
the latter the care of his fortune ; or, according to the lan- 
guage of the court of chancery, the tutor was the committee 
of the person, the airator the committee of the estate. But 
this office was frequently united in the civil law » ; as it is 
always in our law with regard to minors, though as to lunatics 
and idiots it is commonly kept distinct. 

[ 461 3 Of the several species of guardians, the first are guardians 
by nature; viz. the father and (in some cases) the mother of 
the child. For, if an estate be left to an infant, the father 
is by common law the guardian, and must account to his 
child for the profits ^ And with regard to daughters, it 
seems by construction of the statute 4 & 5 Ph. & Mar. c. 8. 
that the father might by deed or will assign a guardian to any 

Ff. 26. 4. 1 . 


Co. Litt.88. 
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woman -child under the age of sixteen ; and, if none be so 
assigned) the mother shrfll in this case be guardian There 
are also guardians for nurture / which are, of course, the 
father or mother, till the infant attains the age of fourteen 
years ^ : and in default of father or mother, the ordinary 
usually assigns some discreet person to take care of the in- 
fant’s personal estate, and to provide for his maintenance and 
education‘s. (1) Next are guardians in socage (an appellation 
which will be fully explained in the second book of these Com- 
mentaries), who are also called guardians by the coimnon law. 
These take place only when the minor is entitled to some 
estate in lands, and then by the common law the guardian- 
ship devolves upon his next of kin, to whom the inheritance 
cannot possibly descend : as, where the estate descended from 
his father, in this case his uncle by the mother’s side cannot 
possibly inherit this estate, and therefore shall be the guar- 
dian For the law judges it improper to trust the person of 
an infant in his hands, who may by possibility become heir 
to him ; that there may be no temptation, nor even suspicion 
of temptation, for him to abuse his trust The Roman laws 
proceed on a (|uite contrary principle, committing the care 
of the minor to him who is the next to succeed to the 
inheritance, presuming that the next heir would take the best 
care of an estate to which he has a jirospect of succeeding : 
and this they boast to be stimma provide) it in But in 

the mean time they seem to luive forgotten, how much it is 
the guardian’s interest to remove the incumbrance of his pu- 
pil’s life from that estate for which he is supposetl to have so 
great a regard And this affords Fortesciie and sir Edward 

3 Rep. 39. ' 26. i. I. 

** Co. Litt. 88. ^ The Roman satyrist was fully 

*= Moor. 738. 3 Hep. 38, aware of this danger, when he puts 

^ 2 Jones, 90. 2l^ev. 163. ^ this private prayer into the mouth of 

s Litt. § 123. a selfish guardian ; 

^ Nunquam cuslodia alicujus de jure — pupillum o utinarn, quern proximu^ 

alicui remanet, de quo habeatur susjncio, haerex 

quod possit vel vdit aliquod Jus in ijtsa Jmpellof expungantm Pers. 1. 12. 
kaereditate clamare, Glanv. /.7. c. 11. * c. 44. 

(l) This power of the ecclesiastical court to appoint guardians is ques- 
tionable; lord Hardwicke expressly denied it, and lord Mansfield seems 
to have considered it as limited to the anointment of a guardian ad 
litem, where an infant was a party to a siwf in the court. 3 Atkins, 63K 
5 Burr. 1436. 
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Coke an ample opportunity for triumph ; they affirming, 
that to commit the custody of an infant to him that is next in 
succession is ^uasi agnum committei'e lupo^ ad devorandum 
These guardians in socage, like those for nurture, continue 
only till the minor is fourteen years of age ; for then, in both 
cases, he is presumed to have discretion, so far as to choose 
his own guardian. This he may do unless one be appointed 
by the father, by virtue of the statute 12 Car. II. c.24. which, 
considering the imbecility of judgment in children of the age 
of fourteen, and the abolition of guardianship in chivalry 
(which lasted till the age of twenty-one, and of which we shall 
sf^eak hereafter) enacts, that any father, under age or of full 
age, may by deed or will dispose of the custody of his child, 
either born or unborn, to any person, except a popish recu- 
sant, either in possession or reversion, till such child attains 
the age of one-and-twent\" years. These are called guardians 
by staftUe^ or testamentary guardians. There are also special 
guardians, hy custom of London, and other places ° ; but 
they are particular exceptions, and do not fall under the ge- 
neral law. (2) 


**» 1 Inst, 88. 

” See Stat. Hibern> 14 Hen. III. 
This poKcy of our English law is war- 
ranted by the wise institutions of Solon, 
who provided that no one should be 
another*ti guardian, who was to enjoy 
the estate after his death. (Potter’s 
Antiq. b, 1. c. 26.) And Charondas, 


another of the Grecian legislators, di- 
rected that the inheritance should go 
to the father's relations, but the edu- 
cation of the child to the mother’s ; 
that the guardianship 4ind right of suc- 
cession might always be kept distinct. 
(Petit. Zefig. 1. 6. t.\ 

° Co. Litt. 88. 


(2) On the subject of guardians of different kinds, I refer the student to 
a series of notes by Mr. Hargrave on the passage of Co. Litt., so often 
referred to in the margin, p.88. nn.63, 64, 65, 66, 67, 68, 69, 70, and 71.; 
as well as to a note by Mr. Amos on Fortescue, c. 44.; and Fonblanqne’s 
Treat, of Equity, B. ii. P. 2. ch. 2, s. 2. The guardianship, to which it is 
practically the most important to attend, is that by testament, of which 
a sufiiciently accurate outline is drawn in the text; 1 will mention only 
one or two circumstances that seem to have been omitted. In the £rst 
place, the statute empowers fathers only to make the appointment; this 
was .probably an unintentional omission ; but the consequence is, that 
where a mother is the surviving parent, the children, upon her death, will 
•be left to find guardians according to the provisions of the common law. 
In this case, where none other can be foubd, the jurisdiction of the chan- 
cellor arises on ihe part of the crown to protect the infant sul^ect, and he 

will 
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The power and reciprocal duty of a guardian and ward 
are the same, pfv as tliat of a father and child ; and 

therefore I shall not repeat them ; but shall only add, that 
the guardian, when the ward comes of age, is bound to give 
him an account of all that he has transacted on liis behalf, [ 4.63 
and must answer for all losses by his wilful default and negli- 
gence. In order therefore to prevent disagreeable contests 
with young gentlemen, it has become a practice for many 
guardians, of large estates especially, to indemnify themselves 
by applying to the court of chancery, acting under it's direc- 
tion, and accounting annually before the officers of tliat 
court. For the lord chancellor is, by right derived from the 
crown, the general and supreme guardian of all infants, as 
well as idiots and lunatics ; that is, of all such persons as 
have not discretion enough to manage their own concerns. 

In case, therefore, any guardian abuses his trust, the court 
will check and punish him ; nay sometimes will proceed to 

the removal of him, and appoint another in his stead 

» 

2. Let us next consider the ward or person within age, 
for whose assistance and support these guardians are consti- 
tuted by law ; or who it is, that is said to be within age. 

The ages of male and female are different for different pur- 
poses. A male at twelve years old may take the oath of al- 
legiance ; at fourteen is at years of discretion, and therefore 
may consent or disagree to marriage, may choose his guar- 
dian, and, if his discretion be actually proved, may make 
his testament of his personal estate ; at seventeen may be an 
executor ; and at twc7Xty-one is at his own disposal, and may 
aliene his lands, goods, and chattels. A female also at seven 

PI Sid. 424. 1 P. Will. 70.'}. 

will delegate the care to some propit* person. As to the origin of this 
jurisdiction, seeVol III. p.427. n.(l). 

The effect of the appointment by testament is rather more extensive 
than the text implies, because the statute annexes to the office the cus- 
tody and management of the infant’s real and personal estate, and em- 
powers the guardian to bring all such actions relating thereto as a guardian 
in socage might. On the other hand, this appointment, as stated in the 
text, does not so far supersede the general duty and power of the chancel- 
lor, as delegate of the crown, to protect infants, but that he may interfere 
in cases of gross misconduct, or legal incapacity, such as that of lunacy 
or bankruptcy, to controul or even to remove him. 
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years of age may be betrothed, or given in marriage ; at 
nine is entitled to dower ; at tweh^ is at years of maturity, 
and therefore may consent or disagree to marriage; and, if 
proved to have sufficient discretion, may bequeath her per- 
sonal estate : at fourteen is at years of legal discretion, and 
may choose a guardian ; at seventeen may be executrix ; and 
at twenty-one may dispose of herself and her lands. So that 
full age in male or female is twenty-one years, which age is 
completed on the day preceding the anniversary of a person’s 
birth ; who till that time is an infant, and so styled in law. 
Among the antient Greeks and Romans women were never 
464* ] of age, but subject to perpetual guardianship unless when 
married, 7iisi ccmvenissent in mamlm viri and, when that 
perpetual tutelage wore away in process of time, we find that, 
in females as well as males, full age was not till twenty-five 
years *. Thus, by the constitution of different kingdoms, 
this period, which is merely arbitrary, and juris positivi^ is 
fixed at different times. Scotland agrees with England in 
this point ; (both probably copying from the old Saxon con- 
stitutions on the continent, which extended the age of mi- 
nority “ ad annum vigesimum primum^ et eo usque juvenes sub 
tutelam reponunt S ”) but in Naples they are of full age at 
eighteen ; in France, with regard to marriage, not till thirty : 
and in Holland at twenty five. (3) 

3. Infants have various privileges, and various disabi- 
lities : but their very disabilities are privileges ; in order to 
secure them from hutting themselves by their own improvi- 
dent acts. An infant cannot be sued but under the protec- 
tion, and joining the name, of his guardian ; for he is to defend 
him against all attacks as well by law as otherwise (4) : but 

'J Salk. 44. 625. Lord liaym, 480.^ ^ Stiernhook. de jure StLeonum, /. 2. 

1096. Toder V. Sansara. Dom.Proc. r. 2. This is also the period when the 
27 Feb. 1775. king, as well as the subject, arrives at 

*■ Pott. Antiq. b. 4. c. 11. Cic. jrro. full age in modern Sweden. Mod. Un. 
Murefi, 12. Hist, xxxiii. 220. 

' Inst. 1 . 23. 1 . "Co. Litt. 1 35. 


(5) See ante, p, 437, n. (4). 

(4' This is incorrectly expressed; isUThe infant is sued in his own 
name alone as any other person, but he appears to defend bis cause by 
guardian, being supposed, without discretion, to appoint an attorney for 

that 
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he may sue either by his guardian, or prochehi ami/^ his next 
friend who is not his guardian. This prochein amy may be 
any person who will undertake the infant’s cause; and it 
frequently 4iappens, that an infant, by his prochein amy, in- 
stitutes a suit in equity jigainst a fraudulent guardian In 
criminal cases, an infant of the age of Jonrteen years may be 
capitally punished for any capital offence ; but under the 
age of semn he cannot. The period between seven and Jbw'~' 
teen is subject to much uncertainty: for the infant shall, 
generally speaking, be judged prima facie innocent : yet if he 
was doli capax, and could discern between good and evil at 
the time of the offence committed, he may be convicted, and 
undergo judgment and execution of death, though he hatli 
not attained to years of puberty or discretion And sir 
Matthew Hale gives us two instances, one of a girl of tiiir- 
teen, who was burned for killing her mistress ; another of a 
boy still jjounger, that had killed his companion and hid him- 
self, who was hanged ; for it appeared by his hiding that he 
knew he had done wrong, and could discern between good 
and evil : and in such cases the maxim of law is, that malitia 
supplct aetatem. So also, in much more modern times, a boy 
of ten years old, who was guilty of a heinous murder, was 
held a proper subject for capital punisbinent, by the opinion 
of all the judges (5) 

With regard to estates and civil i)roperty, an infant hath 
many privileges, which will be better understood when we 
come to treat more })articularly of those matters ; but this 
may be said in general, that an infant shall lose nothing by 
non-claim or neglect of demanding his right; nor sliall any 
other laches or negligence be imputed to an infant, except in 
some very particular cases. 

1 HaUI>. C. 25. * ^ Foster, 

* Ihvd. 26. 


that purpose. 2d., lie does not necessarily appear by his regular gu^dian 
as the text implies, but by any person whom the court shall appoint guar- 
dian ad litem to defend that particular suit. It is within the prcwince of 
every court to appoint a guardian ad litem, where a party in a suit is an 
infant. SeeVol.III. p.427. 

(5) SeeVol.IV. p.23, 24. 
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It is generally true, that an infant can neither aliene his 
lands, nor do any legal act, nor make a deed, nor indeed any 
manner of contract, that will bind him. But still to all these 
rules there are some exceptions : part of which were just now 
mentioned in reckoning up the different capacities which they 
assume at different ages : and there are others, a few of which 
it may not be improper to recite, as a general specimen of the 
whole. And, first, it is true, that infants cannot aliene their 
estates : but infant trustees, or mortgagees, are enabled to 
convey, under the direction of the court of chancery or ex- 
chequer, or other courts of equity, the estates they hold in 
trust or mortgage, to such person as the court shall appoint*. 
Also it is generally true, that an infant can do no legal act : 
yet an infant, w’ho has an advowson, may present to the 
benefice when it becomes void For the law in this case 
dispenses with one rule, in order to maintain others of far 
] greater consequence : it permits an infant to present a clerk 
(who, if unfit, may be rejected by the bishop) rather than 
either suffer the church to be unserved till he comes of age, 
or permit the infant to be debarred of his right by lapse to 
the bishop. An infant may also purchase lands, but his pur- 
chase is incomplete : for when he comes to age, he may either 
agree or disagree to it, as he thinks prudent or proper, without 
alleging any reason ; and so may his heirs after liim, if he dies 
without having completed his agreement ^ It is, farther, 
generally true, that an infant, under twenty-one, can make 
no deed but what is afterwards voidable ; yet in some cases ^ 
he may bind himself apprentice by deed indented or inden- 
tures for seven years ; and ^ he may by deed or will appoint 
a guardian to his children, if he has any. Lastly, it is gene- 
rally true, that an infant can make no other contract that will 
bind him : yet he may bind himself to pay for his necessary 
meat, drink, apparel, physic, akid such other necessaries ; and 
likewise for his good teaching and instruction, whereby he 
may profit himself afterwards And thus much, at present 
for t!ie privileges and disabilities of infants. 

' Stat. 7 Ann. c. 19. 4 Geo. III. c. 16. Stat. 5£liz. c. 4. 43 Elia. c. 2. 

* Co. Litt. 172. Cro. Car.179. 

** Und^ 2. ** Stat. 12 Car. 11. c. 24. 

^ Co. Litt, 172. 
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CHAPTER THE EIGHTEENTH. 

OF CORPORATIONS. 


w have hitherto considered persons in their natural 
capacities, and have treated of their rights and du- 
ties. But, as all personal rights die with the person ; and, 
as the necessary forms of investing a series of individaals, one 
after another, vvitli the same identical riglils, would be very 
inconvenient, if not impracticable ; it lias been found ne- 
cessary, when it is for the advantage of the public to have any 
particular rights kept on foot and continued, to constitute 
artificial persons, who may maintain a perpetual succession, 
and enjoy a kind of legal immortality. 


These artificial persons are called bodies politic, bodies 
corporate, {corpora corporata) or corporations ; of which there 
is a great variety subsisting, for the advancement of religion, 
of learning, and of commerce ; in order to preserve entire 
and for ever those rights and immunities, which, if they 
were granted only to those individuals of which the body 
corporate is composed, would upon their death be utterly 
lost and extinct. To shew the advantages of these incorpor- 
ations, let us consider the case of a college in either of our 
universities, founded ad sfudcnliuni et orandum^ for the encou- 
ragement and support of religion and learning. If this were 
a mere voluntary assembly, the individuals which compose it 
might indeed read, pray, study, and perform scholastic exer- 
cises together, so long as they could agree to do so : but they 
could neither frame, nor receive any laws or rules of their 
conduct ; none, at least, which would have any binding force, 
for want of a coercive power to create a sufficient obligation. 
Neither could they be capable of retaining any privileges or 
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But how was this to be effected ? The fi*eehold was vested 
in the parson ; and if we suppose i£ vested in his natural ca- 
pacity, on his death it might descend to his heir, and would 
be liable to his debts and incumbrances : or, at best, the 
heir might be compellable, at some trouble and expense, to 
convey these rights to the succeeding incumbent. The law 
therefore has wisely ordained, that the parson, quatenus parson, 
shall never die, any more than the king : by making him and 
his successors a corporation. By which means all the ori- 
ginal rights of the parsonage are preserved entire to the suc- 
cessor : for the present incumbent, and his predecessor who 
lived seven centuries ago, are in law one and the same person ; 
and what was given to the one was given to the other also. 

Another division of incorporations, either sole or aggre- 
gate, is into ecclesiastical and laij. Ecclesiastical corporations 
are where the members that compose it are entirely spiritual 
persons ; such as bishops ; certain deans, and prebendaries ; 
all archdeacons, parsons, and vicars ; which are sole corpo- 
rations ; deans and chapters at present, and formerly prior 
and convent, abbot and monks, and the like, bodies aggregate. 
These are erected for the furtherance of religion, and perpe- 
tuating the rights of the church. (1) Lay corporations are of 
two sorts, civil and eleemosynai'y, Tlie civil are such as are 
erected for a variety of temporal purposes. The king, for 
instance, is made a corporation to prevent in general the 


(l) It will be seen in the course of the chapter, that it is not so much 
the spiritual members, as the spiritual purpose, which constitutes a corpor- 
ation ecclesiastical. 

It may be as well in passing merely to notice that before the Reformation, 
corporations aggregate were subdivided into those, where all the members 
were capable, i. e. in civil existence^ ami those where the bead alone was 
capable, and the other members incapable. Thus the master and fellows 
of a college were all capable, sued and were sued, took and granted by 
their aggregate name ; while, of an abbot and monks the first only was 
civilly capable, the latter were defunct, and the abbot sued or was sued 
alone in right of his house. 

A corresponding subdivision of ecclesiastical corpoi’ations was into re- 
gular and secular; the former were those of which the members lived 
under some conventual rule ; the latter conversed in seculo, performed 
spiritual offices to the laity ; were, in short, the ecclesiastical corporations 
aggregate of the present day. Kyd. on Corp. i. 20. 25, 
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possibility of an interregnum^ or vacancy of the throne, and 
to preseiTe the possessfons of the crown entire ; for imme-i 
diately upon the demise of one king, his successor is, as we 
have formerly seen, in full possession of the regal rights and 
dignity. Other lay corporations are erected for the good 
government of a town or particular district, as a mayor and [ 471 ] 
commonalty, bailiff and burgesses, or the like ; some for the 
advancement and regulation of manufactures and commerce ; 
as the trading companies of London, and other towns : and 
some for the better carrying on of divers special purposes ; as 
churchwardens, for conservation of the goods of the parish (2); 
the college of physicians and company of surgeons in Lon- 
don, for the improvement of the medical science ; the royal 
society for the advancement of natural knowledge ; and the 
society of antiquaries for promoting the study of antiquities. 

And among these I am inclined to think the general corporate 
bodies of the universities of Oxford and Cambridge must be 
ranked : for it is clear they are not spiritual or ecclesiastical 
corporations, being composed of more laymen than cleigy : 
neither are they eleemosynary foundations, though stipends 
are annexed to particular magistrates and professors, any 
more than other corporations where the acting officers have 
standing salaries ; for these are rewards pro opera et laharcy 
not charitable donations only, since every stipend is preceded 
by service and duty ; they seem therefore to be merely civil 
corporations. The eleemosynary sort are such as are con- 
stituted for the perpetual distribution of the free alms, or 
bounty, of the founder of them to such persons as he has 
directed. Of this kind are all hospitals for the maintenance 
of the poor, sick, and impotent : and all colleges, both in 
our universities and out ® of them : which colleges are founded 
for two purposes; 1. For the promotion of piety and learn- 
ing by proper regulations and dl-dinances. 2. For imparting 
assistance to the members of those bodies, in order to enable 
them to prosecute their devotion and studies with greater ease 
and assiduity. And all these eleemosynary corporations arci 

^ Such as at Manchester, Eton, Winchester, &c. 


(2) See ante, p.S94. 0.(17). 
L L 
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strictly speakings lay and not ecclesiastical, even though com- 
posed of ecclesiastical persons and although they in some 
things partake of the nature, privileges, and restrictions of 
ecclesiastical bodies. 

Having thus marshalled the several species of corpor- 
ations, let us next proceed to consider, 1. How corporations 
in general may be created. 2. What are their powers, ca^ 
pacities, and incapacities. 3. How corporations are visited. 
And, 4. How they may be dissolved. 

I. Corporations, by the civil law, seem to have been 
created by the mere act, and voluntary association of their 
members ; provided such convention was not contrary to law, 
for then it was illicitum collegium It does not appear that 
the prince’s consent was necessary to be actually given to the 
foundation of them ; but merely that the original founders of 
these voluntary and friendly societies (for they were little more 
than such) should not establish any meetings in opposition to 
the laws of the state. 

But, with us in England, the king’s consent is absolutely 
necessary to the erection of any corporation, either impliedly 
or expressly given **. The king’s implied consent is to be 
found in corporations which exist by force of the common lanso^ 
to which our former kings are supposed to have given their 
concurrence ; common law being nothing else but custom, 
arising from the universal agreement of the w'hole community. 
Of this sort are the king himself, all bishops, parsons, vicars, 
churchwardens, and some others ; who by common law have 
ever been held (as far as our books can shew us) to have been 
corporations, virtide qffkii z and this incorporation is so in- 
separably annexed to their offices, that we cannot frame a 

^ 1 Lord Rayra. 6. into corporate communities on the con- 

*-^•47.22. ]. Neque societaSf neque tinent, and endowed with many valu- 
ccUeg^umy tuque htyusmodi corpus jms- able privileges, about the eleventh cen- 
s\m omnibus habere concedUur ; nam et tury: ( Roberts. Cha.V. i. 30. ) to which 
legibus, et senatns coiisultis, et principal the consent of the fcodal sovereign was 
libus conslitutionibus ea res coercetur, absolutely necessary, as many of his pre- 

*. 3. 4. 1 , Togatives and revenues were thereby 

Cities and towns were first erected considerably diminished. 
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complete legal idea of aryr of these persons, but we must also 
have an idea of a corporation, capable to transmit his rights 
to his successors, at the same time. Another method of [ 4*78 ] 
implication, whereby the king’s consent is presumed, is as to 
all corporations by prescriptiov^ such as the city of London, 
and many others which have existed as corporations time 
whereof the memory of man runneth not to the contrary ; 
and therefore are looked upon in law to be well created. For 
though the members thereof can shew no legal charter of 
incorporation, yet in cases of such high antiquity the law 
presumes there once was one ; and that, by the variety of 
accidents which a length of time may jn’oduce, the charter is 
lost or desti'oyed. The methods by which the king’s consent 
is expressly given, are cither by act of })arliaincnt or charter. 

By act of parliament, of which the royal assent is a necessary 
ingredient, corporations may undoubtedly be created ‘ ; but 
it is observable, that (till of late years) most of those statutes, 
which are usually cited as having created corporations, do 
either confirm such as have been before created by the 
king; as in the case of the college of physicians erected 
by charter 10 Hen.VIIL which charter was afterwards 
confirmed in parliament ^ ; or, they permit the king to erect 
a corporation in fuiuro with such and such powx*rs; as is 
the case of the bank of England and the society of 
the British fishery So that the immediate creative act was 
usually performed by the king alone, in virtue of his royal 
prerogative 

All the other methods, therefore, whereby corporations 
exist, by common law, by prescription, and by act of par- 
liament, are for the most part reducible to this of the king’s 
letters patent, or charter of incorporation. The king’s crea- 
tion may be performed by the words “ creamus, erigimus^ 

fundamus^ incorpoi'amus^' or the like. Nay it is held, that 
if the king grants to a set of men to have gildam mercatoriam^ 

* ^ 2 Inst.330. ^ Stat, 5 & 6 W. & M. c. 20. 

* 10 Rep. 29. 1 Roll. Abr. 512, " Stat. 23 Geo. II. c. 24, 

. ^ 8 Rep. 114. ^ See page 272. 

1 14&I5 HeB.Vni. c. 5. 
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a mercantile meeting or assembly .this is alone sufficient to 
incorporate and establish them for ever. 

The parliament, we observed, by it’s absolute and tran- 
scendent authority, may perform this or any other act what- 
soever : and actually did perform it to a great extent, by 
statute S9 Eliz. c. 5. which incorporated all hospitals and houses 
of correction founded by charitable persons, without farther 
trouble : and the same has been done in other cases of chari- 
table foundations. But otherwise it has not formerly been 
usual thus to intrench upon the prerogative of the crown, 
and the king may prevent it when he pleases. (3) And, in the 

^ Gild signified among the Saxons a munity. And hence their place of 
fraternity, derived from the verb Silban meeting is frequently called the Gild 
to pay, because every man paid his or Guild hall, (4) 
share towards the expenses of the com- 10 Rep. SO. 1 Roll. Abr. 513, 


( 5 ) That is, he may prevent the two houses by refusing his assent to 
their bill ; he cannot, strictly speaking, prevent the parliament. I mention 
this little inaccuracy, because the common habit of considering the two 
houses as constituting the parliament without including the king is at 
the bottom of many erroneous notions upon the constitution. For 
example, it is very often argued or assumed, that the king has no right 
to exercise his veto upon the bills proposed by the two houses; it would 
be rather an absurd conclusion to come to, that a power granted by 
the constitution could never be constitutionally used: but the mistake 
seems to arise from forgetting his character as a member of the legislature, 
and considering him solely as the head of the executive. The constitu- 
tional notion of an English king includes, I conceive, both characters, and 
keeps them distinct; as head of the executive he is the minister of the 
supreme power, and can neither dispense with the laws, or refuse to obey 
them ; as a member of the legislature, he is as free, absolute, and irrespon- 
sible as either of the other two estates ; in the former capacity his ministers 
are subordinate servants, and take upon themselves that personal respon- 
sibility for his acts or omissions, which, by reason of the sacredness of his 
person, cannpt attach on himself ; i?i the latter he has and can have no 
responsible ministers, for the irresponsibility of his acts is absolute, and 
attaches to the character in which they are done (that of a member of the 
supreme power), and not to his person. 

(4) Mr. Turner has a curious chapter on the Anglo-Saxon gilds, which 
seem to have been formed for various purposes ; sometimes they were 
little more than social clubs, sometimes they resemble the benefit societies 
of modern times, sometimes they were mercantile, and sometimes they 
seem to have been formed for mutufd protection against the dangers of an 
pnCbrmed and turbulent state of society. See B. vii. ch. x. 
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particular instance before mentioned, it was done, as sir Ed- 
ward Coke observes *■, tb avoid the charges of incorporation 
and licences of mortmain in small benefactions ; which in his 
days were grown so great, that they discouraged many men 
from undertaking these pious and charitable works. (5) 

The king (it is said) may grant to a subject the power of 
erecting corj^orations *, though the contrary was formerly 
held ' ; that is, he may permit the subject to name the per- 
sons and powers of the corporation at his pleasure ; but it is 
really the king that erects, and the subject is but the instru- 
ment : for though none but the king can make a corporation, 
yet qui facit per alium facit per se “. In this manner the 
chancellor of the university of Oxford has power by charter 
to erect corporations ; and has actually often exerted it, in 
the erection of several matriculated companies, now subsist- 
ing, of tradesmen subservient to the students. 


When a corporation is erected, a name must be given to 
it ; and by that name alone it must sue and be sued, and do 
all legal acts ; though a very minute variation therein is not 
material Such name is the very being of it’s constitution ; 
and, though it is the will of the king that erects the corpor- 
ation, yet the name is the knot of it’s combination, without 
which it could not perform it’s corporate functions The 
name of incorporation, says sir Edward Coke, is as a proper 
name, or name of baptism ; and therefore when a private 
founder gives his college or hospital a name, he does it only 
as a godfather ; and by that same name the king baptizes the 
incorporation 


^ 2 Inst 722. 

• Bro. Jbr» tit, Prerog. 53. Viner. 
Prerog, M. b. pi. 16. 

* Yearbook, 2 Hen. VII. 13. 


“ 10 ttep. 33r 
» Ibid, 122 . 

Gilb. Hist. C. P. 182. 
* 10 Rep. 28. 
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(5) The power of the king in creating corporations must be obviously 
limited by the bounds of the existing law; he cannot confer powers or 
privileges which transcend them. When therefore a corporation is to be 
created with powers or privileges of that sort, such for example as that 
granted to the East India Company of trading exclusively with cer- 
tain parts of the world, recourse must be bad to the supreme power of 
parliament. 
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II. After a corporation is so formed and named, it ac- 
quires many powers, rights, capacities, and incapacities, 
which we are next to consider. Some of these are necessarily 
and inseparably incident to every corporation ; which inci- 
dents, as soon as a corporation is duly erected, are tacitly 
annexed of course y. As, 1. To have perpetual succession. 
This is the very end of it’s incorporation : for there cannot 
be a succession for ever without an incorporation * ; and there- 
fore all aggregate corporations have a power necessarily im- 
plied of electing members in the room of such as go off*. 
2. To sue or be sued, implead or be impleaded, grant or re- 
ceive, by it’s corporate name, and do all other acts as natural 
persons may. 3 . To purchase lands, and hold them, for the 
benefit of themselves and their successors ; which two are 
consequential to the former. ( 6 ) 4 . To have a common seal. 

For a corporation, being an invisible body, cannot manifest 
it’s intentions by any personal act or oral discourse : it there- 
fore acts and speaks only by it’s common seal. For, though 
the particular members may express their private consents to 
any act, by words or signing their names, yet this does not 
bind the coiporation : it is the fixing of the seal, and that 
only, which unites the several assents of the individuals who 
compose the community, and makes one joint assent of the 
whole ^ 5 . To make by-laws or private statutes for the bet- 

] ter government of the corporation ; which are binding upon 
themselves, unless contrary to the laws of the land, and then 
they are void. This is also included by law in the very act 
of incorporation : for as natural reason is given to the natural 
body for the governing it, so by-laws or statutes are a sort of 
political reason to govern the body politic. And this right of 
making by-laws for their own government, not contrary to 
the law of the land, was allowed by the law of the twelve 
tables of Rome But no trading company is, with us, al- 


10 Rep. 30. Hob. 211. 

* Ibid. 26. 

* 1 Roll. Abr. 514. 

** Day, 44. 48. 


Hob. 211. 

Sodalcs legem guam volentf dwn ne 
quid ex publica lege corrumpanty dU 
ferunto. 


(«) See post, p. 479., and Vol. II. p. 268. 
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lowed to make by-laws which may affect the king s prero 
gative, or the common profit of the people, under penalty of 
4iOL unless they be approved by the chancellor, treasurer, 
and chief justices, or the judges of assise in their circuits : 
and, even though they be so approved, still, if contraiy to 
law, they are void These five powers are inseparably inci- 
dent to every corporation, at least to every corporation 
aggregate : for two of them, though they may be practised, 
yet are very unnecessary to a corporation sole ; viz. to have 
a corporate seal to testify his sole assent, and to make statutes 
for the regulation of his own conduct. 


There are also certain privileges and disabilities that attend 
an aggregate corporation, and are not applicable to such as 
are soTe: the reason of them ceasing, and of course the law. 

It must always appear by attorney ; for it cannot appear in 
person, being, as sir Edward Coke says invisible, and 
existing only in intendment and consideration ol‘ law. It can 
neither maintain, or be made defendant to, an action of 
battery or such like personal injuries : for a corporation can 
neither beat nor be beaten, in it’s body politic A corpor- 
ation cannot commit treason or felony, or other crime, iri if 
corporate capacity “ : though it’s members may in their distinct 
individual capacities iSVdther is it capable of suffering [ 
a traitor’s or felon’s punishment, for it is not liable to cor- 
poral penalties, nor to attainder, forfeiture, or corruption of 
blood. It cannot be executor or administrator, or perform 
any personal duties ; for it cannot take an oath for the due 
execution of the office. It cannot be seised of lands to the 
use of another j ; for such kind of confidence is foreign to the 
end of it’s institution. Neither can it be committed to pri- 
son ^ * for it’s existence being ideal, no man can apprehend 
or arrest it. And therefore .alsp it cannot be outlawed ; for 
outlawry always supposes a precedent right of arresting, which 


c stat lOHen.VII. c.7. llKep.54. 

^ 10 Rep* 32. 

E Bro. tit. Cor]}oratu.m,63. 

h 10 Rep* 32 . 

1 Yhc civil law also ordains that, for 
the misbehaviour of a body corporate, 

1. L 


the directors only shall be answerable 
in their personal capacities, jyi 4. 3. 1 .9. 

J Bro. Abr. tit. Feoff m. al, usei, 40. 
Bacon of uses, 347. 

^ Plowd. 538. 
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has been defeated by the parties absconding, and that also a 
corporation cannot do : for which re&sons the proceedings to 
compel a corporation to appear to any suit by attorney are 
always by distress on their lands and goods ^ Neither can a 
corporation be excommunicated: for it has no soul, as is 
gravely observed by sir Edward Coke ™ : and therefore also 
it is not liable to be summoned into the ecclesiastical courts 
upon any account ; for those courts act only jn-o salute ani^ 
mae^ and their sentences can only be enforced by spiritual 
censures: a consideration which, carried to it’s full extent, 
would alone demonstrate the impropriety of these courts in- 
terfering in any temporal rights whatsoever. ♦ 

are also other incidents and powers, which belong 
to some sort of corporations, and not to others. An aggre- 
gate corporation may take goods and chattels for the benefit 
of themselves and their successors, but a sole corporation 
cannot " : for such moveable property is liable to be lost or 
imbezzled, and would raise a multitude of disputes between the 
successor and executor; which the law is careful to avoid (7). 
In ecclesiastical and eleemosynary foundations, the king or the 
founder may give them rules, laws, statutes, and ordinances, 
which they are bound to observe : but corporations merely 
lay, constituted for civil purposes, are subject to no particu- 
lar statutes ; but to the common law, and to their own by- 
laws, not contrary to the laws of the realm Aggregate 
corporations also, that have by their constitution a head, as 
a dean, warden, master, or the like, cannot do any acts 
during the vacancy of the headship, except only appointing 
another : neither are they then capable of receiving a grant ; 
for such corporation is incomplete without a head P. But there 
may be a corporation aggregate constituted without* a head**; 
as the collegiate church of Southwell in Nottinghamshire, 
which consists only of prebendaries; and the governors of 

* Bro. Abr* Cifrporation 11. Utla- ® Lord Raym. 8. 

goric.73. P Co, Litt. 263, 264. 

10 B«p. 32. ^ 10 Rep. 30. 

* Co. Litt. 46. 


(7) SeeVol.II. p.430. 45.7. 
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the charter^house, London, who have no president or supe- 
rior, but are all of equaf authority. In aggregate corpor- 
ations also, the act of the major part is esteemed the act of 
the whole ^ By the civil law this major part must have con- 
sisted of two-thirds of the whole; else no act could be per- 
formed*; which perhaps may be one reason why they re- 
quired three at least to make a corporation. But, with us, ar^ 
majority is sufficient to determine the act of the whole body. 
And whereas, notwithstanding the law stood tlms, some 
founders of corporations had made statutes in derogation of 
the common law, making very frequently the unanimous 
assent of the society to be necessary to any corporate act ; 
(which king Henry VIII. found to be a great obstruction to 
his projected scheme of obtaining a surrender of the lands of 
ecclesiastical corporations,) it was therefore enacted by statute 
23 Hen. VIII. c.27. that all private statutes shall be utterly 
void, whereby any grant or election, made by the head, with 
the concurrence of the major part of the botly, is liable to 
be obstructed by any one or more, being the minority ; but 
this statute extends not to any negative or necessary voice given 
by the founder to the head of any such society. (8) 

Bro. Abr, tit. Coriioration* 31. 34 “ Ff, 3, 4. 3. 


(8) It is very often an important consideration, where particular cor- 
porate acts are directed to be done by the body or the major part of the 
body, what is a sufficient majority for the purpose; or, stating the question 
more accurately, what number of members assembled to do a corporate 
act form a legal representation of the whole ? for in all cases where a 
majority is to bind, the majority of the members so assembled will bind 
the whole, if they were a fit representation of the whole body. Thus, it 
being settled that forty members represent the common council of London, 
though the whole number far exceeds eighty, it is clear that if only forty 
be assembled, the vot^ of twenty-one are sufficient for any corporate 
act. See R, v. ilfondfly, Cowp. 558. 

Stating the question thus, the general distinction seems to be between 
bodies definite and indefinite in their number. Where the number is 
indefinite, and therefore may be supposed capable of increase to any 
amount, it might be very inconvenient to require the attendabce of a 
majority of the whole for the performance of any corporate act ; while 
on the other hand the incorporator, by not limiting any number, has shewn 
no intention to restrain the members, however few they may happen to be, 

from 
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Wb before observed that it was incident to every corpor- 
ation to have a capacity to purchaser lands fi3r themselves and 
successors ; and this is regularly true at the common law 
But they are excepted out of the statute of wills ^ : so that no 
devise of lands to a corporation by will is good : except for 
charitable uses, by statute 43 Eliz. €.4."^: which exception is 
again greatly narrowed by the statute 9 Geo. II. c. 36. And 
also by a great variety of statutes % their privilege even of 
purchasing from any living grantor is much abridged ; so that 
now a corporation, either ecclesiastical or lay, must have a 
licence from the king to purchase before they can exert that 
capacity which is vested in them by the common law ; nor is 
even this in all cases sufficient. These statutes are generally 
called the statutes of mortmain : all purchases made by cor- 
porate bodies being said to be purchases in mortmain^ in mor^ 
tua manu : for the reason of which appellation sir Edward 
Coke * offers many conjectures ; but there is one which seems 
more probable than any that he has given us, viz. that these 
purchases being usually made by ecclesiastical bodies, the 
members of which (being professed) were reckoned dead per- 


* 10 Rep. 30. 

“ 34 Hen. 8. c. 5. 

Hob. 136. 

^ From magna carta* 9 Hen. III. 
c. 36. to 9 Geo. 11. Ct 36. 
y By the civil law a corporation was 


incapable of taking lands, unless by 
special privilege from the emperor ; 
collegium^ St nulla speciali privtlegio 
subnixum sit, haereditatem cajiere non 
jjosse, dubinm non cst* Cod. 6. 24. 8. 

^ Co. Lilt. 2. 


from performing corporate acts. Where the number is definite, a trust 
appears to have been reposed in that number ; it seems to have been con- 
sidered that that number was alone properly competent for the discharge of 
certain duties, and to have been intended that the body should be kept 
full. Upon these grounds in the first case, less than a majority of all the 
members are competent to act; in last, there must be present a ma- 
jority of the whole number in every corporate Inerting ; and, consequently, 
if the number of the members be ever allowed to fall below a majority of 
the whole, the corporation is incompetent to act, and is ipso facto dissolved. 
See Kyd. 1. 400., &c. The position, with which the paragraph in the text 
concludes, has been questioned; but every case in which the doubt has 
been, whether the statutes in fact give a negative or necessary voice to the 
head, or any other member, by implication confirm it ; for no such doubt 
could have arisen if the act of parliament had taken away such negative in 
all instances. 
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sons in- law, land therefore, hoiden by them, might with great 
propriety be said to be held in mortua mamu (9) 

I SHALL defer the more particular exposition of tliese sta- 
tutes of mortmain till the next book of these Commentaries, 
when we shall consider tlie nature and tenures of estates ; mid 
also the exposition of those disabling statutes of queen Eliza- 
beth, which restrain spiritual and eleemosymury corporations 
from aliening such lands as they are at present in legal pos- 
session of; only mentioning them in this place, for the sake of 
regularity, jis statutable incapacities hicident and relative to 
corporations. 

The general duties of all bodies politic, considered in their 
corporate capacity, may, like those of natural persons, be 
reduced to this single one ; that of acting up to the end or 
design, whatever it be, for which they were created by their 
founder. 

III. I PROCEED therefore next to enquire, how these cor- 
porations may be visited. For corporations, being composed 
of individuals subject to human frailties, are liable, as well as 
private persons, to deviate from the end of their institution. 
And for that reason tlie law lias provided proper persons to 
visit, inquire into, and correct all irregularities that arise 
in such corporations, either sole or aggregate, and whether 
ecclesiastical, civil, or eleemosynary. With regard to all 
ecclesiastical corporations, the ordinary is their visitor, so con- 
stituted by the canon law, and from thence derived U) us. 
The pope formerly, and now the king, as supreme ordinary, 
is the visitor of the archbishop or metropolitan ; the metro- 
politan has the charge and coercion of all his suffragan bishops; 
and the bishops in their several dioceses are in ecclesiastical 
matters the visitors of all deans and chapters, of all parsons 
and vicars, and of all other spiritual corporations. With 
respect to all lay corporations, the founder, his heirs, or 
assigns, are the visitors, whether the foundation be civil or 


(9) SeeVolJI. p.268 — 274., and ibid. p.37<>. 
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eleemosynary ; for in a lay incorporation the ordinary neither 
can nor ought to visit ^ 


I KNOW it is generally said, that civil corporations are sub- 
ject to no visitation, but merely to the common law of the 
land; and this shall be presently explained. But first, as I have 
laid it down as a rule that the founder, his heirs or assigns, 
are the visitors of all lay corporations, let us inquire what 
is meant by the Jbunder. The founder of all corporations in 
the strictest and original sense is the king alone, for he only 
can incorporate a society ; and in civil incorporations, such as 
mayor and commonalty, &c. where there are no possessions or 
endowments given to the body, there is no other founder but 
the king : but in eleemosynary foundations, such as colleges 
and hospitals, where there is an endowment of lands, the law 
distinguishes, and makes two species of foundation ; the one 
I ] fundatio iticipiens^ or the incorporation, in which sense the 
king is the general founder of all colleges and hospitals ; the 
other fundatio petflciens^ or the dotation of it, in which sense 
the first gift of the revenues is the foundation, and he who 
gives them is in law the founder : and it is in this last sense 
that we generally call a man the founder of a college or hos- 
pital But here the king has his prerogative ; for if the king 
and a private man join in endowing an eleemosynary found- 
ation, the king alone shall be the founder of it. And, in 
general, the king being the sole founder of all civil corpor- 
ations, and the endower the perficient founder of all eleemo- 
synary ones, the right of visitation of the former results, ac- 
cording to the rule laid down, to the king ; and of the latter 
to the patron or endower. 


The king ’.being thus constituted by law visitor of all 
civil corporations, the law « has also appointed the place 
wherem he shall exercise this jurisdiction, which is the court 
of king’s bench; where and where only, all misbehaviours 
of this kind of corporations are inquired into and redressed, 
and all their controversies decided. And this is what I 
understand to be the meaning of our lawyers, when they say 
that these civil corporations are liable to no visitation ; that is, 


• 10 Rep. 31. 


Ibid. 33. 
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that the law having by ^memorial usage appointed them 
to be visited and inspected by the king their founder, in his 
majesty’s court of king’s bench, according to the rules of die 
common law, they ought not to be visited elsewhere, or by 
any other authority ^ And this is so strictly true, that though 
the king by his letters patent had subjected the college of 
physicians to the visitation of four very respectable persons, 
the lord chancellor, the two chief justices, and the chief baron ; 
though the college had accepted this charter with all possible 
marks of acquiescence, and had acted under it for near a cen- 
tury ; yet in 1753, the authority of this provision coming in 
dispute, on an appeal preferred to these supposed visitors, [ 4-82 ] 
they directed the legality of their own appointment to be ar- 
gued : and, as this college was merely a civil and not an elee- 
mosynary foundation, they at length determined, upon several 
days’ solemn debate, that they had no jurisdiction ns visitors ; 
and remitted the appellant (if aggrieved) to his regular remedy 

in his majesty’s court of king’s bench. 

« 

As to eleemosynary corporations, by the dotation the 
founder and his heirs are of common right the legal visitors, 
to see that such property is rightly employed, as might other- 
wise have descended to the visitor himself: but, if the founder 
has appointed and assigned any other person to be visitor, then 
his assignee so appointed is invested with all the founder’s 
power in exclusion of his heir. Eleemosynary corporations 

® This notion is perhaps too refined, pointed. But not in the light of visitor ; 

The court of king's bench (it may be for as its judgments are liable to be 
said), from its general superintendent reversed by writs of error, it may l)e 
authority where other jurisdictions are thought to want one of the essential 
deficient, has power to regulate all cor> marks of visitatorial power, (10) 
porations where no special visitor is ap> 


(10) It may be questioned too, >vhether, upon the reasoning of the text, 
the Court of Chancery would not be the place in which the king would 
exercise his visitatorial power. In the case of the JiTing v. St, Catherine* t 
4 T.R. 253. where there was no special visitor of an eleemotynarj 
lay foundation, and no heirs of the founder remaining, it was held that the 
right of visitation devolved to the king, to be exercised by the lord chan- 
cellor. The circumstance of this being a charitable foundation, does not 
seem to make any difference in the principle upon which the king becomes 
visitor. 
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of an eleemosynary foundation appoints a visitor, and limits 
his jurisdiction by rules and statutes, if the visitor in his 
sentence exceeds those rules, an action lies against him ; 
but it is otherwise, where he mistakes in a thing within his 
power. 

IV. We come now, in the last place, to consider how 
corporations may be dissolved. Any particular member may 
be disfranchised, or lose his place in the corporation, by act- 
ing contrary to the laws of the society, or the laws of the 
land ; or he may resign it by his own voluntary act But 
the body politic may also itself be dissolved in several ways ; 
which dissolution is the civil death of the corporation ; and 
in this case their lands and tenements shall revert to the 
person or his heirs, who granted them to the corporation : 
for the law doth annex a condition to every such grant, that 
if the corporation be dissolved, the grantor shall have the lands 
again, because the cause of the grant faileth \ The grant is 
indeed only during the life of the corporation ; which mm/ 
endure for ever : but w^hen that life is determined by the dis- 
solution of the body politic, the grantor takes it back by re- 
version, as in the case of every other grant for life. The debts 
of a corporation, either to or from it, are totally extinguished 
by it's dissolution ; so that the members thereof cannot re- 
cover, or be charged with them, in their natural capacities ; 
agreeable to that maxim of the civil law ", ‘‘ sz quid univer^ 
‘‘ sitati debetur^ singulis non dehetur , nec^ quod debet univer^ 
‘‘ sitas^ singuli debent^ 

5 ] A CORPORATION may be dissolved, 1. By act of parliament 
which is boundless in it's operations. 2. By the natural death 
of all it's members, in case of an aggregate corporation. 3. By 
surrender of it's franchises into the hands of the king, which 
is a kind of suicide. 4. By forfeiture of it’s charter through 
negligence or abuse of it's franchises ; in which case the law 
judges that the body politic has broken the condition upon 
which it was incorporated, and thereupon the incorporation 
is void. And the regular course is to bring an information 


11 Rep. 98. 

' Co. Litt. 13. 


® 1 Lev. 237. 
" 3, 4. 7. 
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in nature of a writ of qw warranto^ to inquire by what war* 
rant the members now exercise their corporate power, having 
forfeited it by such and such proceedings. The exertion of 
this act of law, for the purposes of the state in the reigns of 
king Charles and king James the second, particularly by 
seizing the charter of the city of London, gave great and just 
olFence ; though perhaps, in strictness of law, the proceedings 
in most of them were sufficiently regular : but the judgment 
against that of London was reversed by act of parliament ® 
after the revolution ; and by the same statute it is enacted, 
that the franchises of the city of London shall never more 
be forfeited for any cause whatsoever. And, because by the 
common law coiporations were dissolved, in case the mayor 
or head officer was not duly elected on the day appointed 
in the charter or established by prescription, it is now pro- 
vided P, that for the future no corporation shall be dissolved 
upon that account ; and ample directions are given for ap- 
pointing a new officer, in case there be no election, or a void 
one, made upon the prescriptive or charter day. ( 1 3) 

• Stat. 2 W. & M. c. 8. p Stat. 1 1 Geo. I. c. 4. 

( \ 3 ) See Vol. III. p. i 
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